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/  Court  of  Appeals  of  the  District  of  Columbia. 


No.  4051. 

Cuno  H.  Rudolph  et  al.,  Appellants, 

vs. 

Emma  J.  Miller  et  al. 


a  Supreme  Court  of  the  District  of  Columbia. 

District  Court,  No.  1296. 

In  re  the  Opening,  Widening  and  Extension  of  Benning  Road 
from  Fifteenth  Street  East  to  Oklahoma  Avenue  to  a  Width  of 
One  Hundred  and  Ten  Feet,  in  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

Be  it  remembered,  That  in  the  Supreme  Court  of  the  District 
of  Columbia,  at  the  City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were  filed  and  proceed¬ 
ings  had,  in  the  above  entitled  cause,  to-wit: 

1  Petition. 

Filed  March  26,  1917. 

In  the  Supreme  Court  of  the  District  of  Columbia,  Holding  a  Dis¬ 
trict  Court. 

District  Court,  No.  1296. 

In  re  the  Opening,  Widening,  and  Extension  of  Benning  Road 
from  Fifteenth  Street  East  to  Oklahoma  Avenue  to  a  Width  of 
One  Hundred  and  Ten  Feet,  in  the  District  of  Columbia. 

The  petition  of  Oliver  P.  Newman,  Louis  Brownlow  and  Charles 
W.  Kutz,  respectfully  represents: 

1.  That  they  are  the  Commissioners  of  the  District  of  Columbia, 
and  as  such  Commissioners  institute  this  proceeding  under  the  au¬ 
thority  of  a  certain  provision  of  the  Act  of  Congress  approved  March 
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4th,  1923,  entitled  “An  Act  making  appropriations  for  the  govern¬ 
ment  of  the  District  of  Columbia  for  the  fiscal  year  ending  June  30th, 
1914,  and  for  other  purposes,”  which  provision  reads  as  follows: 

‘‘That  the  Commissioners  of  the  District  of  Columbia  are  hereby  \ 
authorized  to  open,  extend  or  widen  any  street,  avenue,  road  or  high¬ 
way,  to  conform  with  the  plan  of  the  permanent  system  of  highways 
in  that  portion  of  the  District  of  Columbia  outside  of  the  cities  of 
Washington  and  Georgetown  adopted  under  the  Act  of  Congress  ap-  > 1 
proved  June  28th,  1898,  by  condemnation  under  the  provisions  \ 
of  subchapter  one  of  chapter  fifteen  of  the  Code  of  Law  for  the  Dis-  \ 
trict  of  Columbia;  Provided,  That  the  entire  amount  found  to  be  due  j 
and  awarded  by  the  jury  under  such  proceedings  as  damages  for  and  ^ 
in  respect  of  the  land  condemned,  plus  the  cost  and  expenses  of  said 
proceedings,  shall  be  assessed  by  the  jury  as  benefits/’ 

2.  That  your  petitioners,  by  virtue  of  the  foregoing  provision, 
have  officially  ordered  the  opening,  widening  and  extension  of  Ben- 

ning  road,  from  Fifteenth  street  east  to  Oklahoma  avenue,  \ 

2  to  a  width  of  one  hundred  and  ten  feet,  in  the  District  of 
Columbia;  and  in  furtherance  thereof  file  this  petition  ac¬ 
cording  to  the  provisions  of  subchapter  one  of  chapter  fifteen  of  the 
Code  of  Law  for  the  District  of  Columbia,  for  the  purpose  of  ac¬ 
quiring  the  hereinafter  described  land  for  the  said  widening  of  > 
Benning  road,  as  aforesaid. 

3.  That  the  said  opening,  widening  and  extension  of  the  said  J 
Benning  road  conforms  with  the  plan  of  the  permanent  system  of  i 
highways  in  that  portion  of  the  District  of  Columbia  outside  of  the  " 
cities  of  Washington  and  Georgetown,  adopted  under  the  Act  of 
Congress  approved  March  2d,  1893,  as  amended  by  the  Acts  of  Con¬ 
gress  approved  June  28th,  1898,  and  March  4,  1913. 

4.  That  a  map  or  plat  showing  the  land  to  he  taken  for  the 

said  opening,  widening  and  extension  of  the  said  Benning  road, 
is  hereto  annexed  as  part  of  this  petition  and  marked  Exhibit  D.  C. 
No.  1.  4 

5.  That  the  land  necessary  for  the  said  opening,  widening  and 
extension  of  the  said  Benning  road,  together  with  the  names  and  res¬ 
idences  of  the  owners  of  the  fee  thereof,  as  far  as  the  same  can  be  as¬ 
certained  is  particularly  described  as  follows: 

Descriptions  of  Land  to  be  Condemned  for  the  Widening  of  Ben-  ! 

ning  Hoad.  1 

Part  of  a  tract  of  land  taxed  as  Parcel  150/12 : 

Beginning  for  the  same  at  the  southwest  corner  of  said  parcel, 
said  beginning  point  being  the  intersection  of  the  easterly  line  of  the 
Bladensburg  Road  with  a  line  75  feet  northerly  from  and  parallel  4 
to  the  southerly  line  of  Benning  Road,  and  running  thence  S 

3  with  the  easterly  line  of  the  Bladensburg  Road,  northerly  I 
36.08  feet;  thence  parallel  to  the  Benning  Road,  easterly 

375.25  feet  to  the  easterly  line  of  said  parcel;  thence  with  said  easterly 
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line  and  parallel  to  the  Bladensburg  Road,  southerly  36.08  feet  to 
the  southerly  line  of  said  parcel;  thence  with  said  southerly  line 
westerly  375.25  feet  to  the  point  of  beginning,  containing  13,  133.75 
square  feet. 

Washington,  Baltimore  &  Annapolis  Electric  Railway  Co.,  owners. 

(Residence:  Bond  Building). 

Part  of  a  tract  of  land  taxed  as  Parcel  150/8 : 

Beginning  for  the  same  at  the  southwest  corner  of  said  parcel, 
and  running  thence  with  the  westerly  line  of  said  parcel,  northerly 
36.08  feet;  thence  parallel  to  the  southerly  line  of  said  parcel,  east¬ 
erly  361.2  feet  to  the  easterly  line  of  said  parcel;  thence  with  saicf 
easterly  line,  southerly  35  feet  to  the  southerly  line  of  said  parcel; 
thence  with  said  southerly  line,  westerly  370  feet  to  the  point  of  be¬ 
ginning,  containing  12,796  square  feet. 

Washington,  Baltimore  &  Annapolis  Electric  Railway  Co.,  owners. 

(Residence:  Bond  Building). 

Part  of  a  tract  of  land  taxed  as  Parcel  150/10: 

Beginning  for  the  same  at  the  southeast  corner  of  said  parcel, 
and  running  thence  with  the  southerly  line  of  said  parcel,  westerly 
467.50  feet  to  the  westerly  line  of  said  parcel;  thence  with  said 
westerly  line,  northerly  35  feet ;  thence  parallel  to  the  southerly  line 
of  said  parcel,  easterly  476.80  feet  to  the  easterly  line  of  Parcel 
150/10;  thence  with  said  easterly  line,  southerly  36.21  feet  to  the 
point  of  beginning,  containing  16,525.25  square  feet. 

Washington,  Baltimore  &  Annapolis  Electric  Railway  Co.,  owners. 

(Residence:  Bond  Building). 

Part  of  a  tract  of  land  taxed  as  Parcel  160/4: 

Beginning  for  the  same  at  the  southwest  corner  of  said  parcel, 
and  running  thence  with  the  westerly  line  of  said  parcel,  north  27° 
29'  east  36.2  feet;  thence  south  77°  24'  east  1,772.38  feet;  thence 
south  84°  11'  east  30.67  feet  to  the  easterly  line  of  said  parcel; 
thence  with  said  easterly  line,  south  3°  10'  west  15.02  feet  to  the 
southerly  line  of  said  parcel ;  thence  with  said  southerly  line  of  said 
parcel  north  84°  11'  west  201.50  feet;  thence  still  with  the  southerly 
line  of  said  parcel,  north  77°  24'  west  1,614.50  feet  to  the  point  of  be¬ 
ginning,  containing  61,012.85  square  feet. 

George  G.  Markham  and  others,  owners. 

(Residence:  22nd  Street  corner  Benning  Road,  N.  E.) 

Part  of  a  tract  of  land  taxed  as  Parcel  149/5 : 

Beginning  for  the  same  at  the  northwest  corner  of  said  parcel, 
and  running  thence  with  the  southerly  line  of  Benning  Road,  south 

77°  24'  east  644.97  feet  to  the  northwesterly  line  of  Cool 
4  Spring  Road;  thence  with  said  northwesterly  line,  south 

60°  06'  west  17.76  feet;  thence  north  77°  24'  west  633.18 
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feet  to  the  westerly  line  of  said  parcel;  thence  with  said  westerly 
line,  northerly  12.07  feet  to  the  point  of  beginning,  containing 
7,668.90  square  feet. 

Jas.  Watts  Young  and  Chas.  Miller  Young,  owners. 

(Residence:  99  Clarmont  Avenue,  New  York,  N.  Y.) 

Part  of  a  tract  of  land  taxed  as  Parcel  149/4 : 

Beginning  for  the  same  at  the  northwest  corner  of  said  parcel, 
and  running  thence  with  the  southerly  line  of  Penning  Road,  south 
77°  24'  east  280.50  feet  to  the  easterly  line  of  said  parcel;  thence 
with  said  easterly  line,  southerly  12.07  feet;  thence  north  77°  24' 
west  279.98  feet  to  the  westerly  line  of  said  parcel ;  thence  with  said 
westerly  line,  northerly  12.03  feet  to  the  point  of  beginning,  con¬ 
taining  3,362.88  square  feet. 

Caleb  C.  Willard,  owner. 

(Residence:  Care  G.  F.  Shutt,  Ebbitt  House) 

Part  of  a  tract  of  land  taxed  as  Parcel  149/3: 

Beginning  for  the  same  at  the  northwest  corner  of  said  parcel, 
and  running  thence  with  the  southerly  line  of  Benning  Road,  south 
77°  24'  east  236.24  feet  to  the  easterly  line  of  said  parcel;  thence 
with  said  easterly  line,  southerly  12  feet;  thence  north  77°  24' 
west  235.82  feet  to  the  westerly  line  of  said  parcel ;  thence  with  said 
westerly  line  northerly  12  feet  to  the  point  of  beginning,  contain¬ 
ing  2,832.36  square  feet. 

Caleb  C.  Willard,  owner. 

(Residence:  Care  G.  F.  Shutt,  Ebbitt  House) 

Part  of  a  tract  of  land  taxed  as  Parcel  149/2 : 

Beginning  for  the  same  at  the  northwest  corner  of  said  parcel, 
and  running  thence  with  the  southerly  line  of  Benning  Road, 
•^00^^77°  24'  east  198  feet  to  the  easterly  line  of  said  parcel;  thence 
ith  said  easterly  line,  southerly  12  feet;  thence  north  77°  24' 
est  198  feet  to  the  westerly  line  of  said  parcel;  thence  with  said 
■  esterly  line  northerly  12  feet  to  the  point  of  beginning,  containing 
2,376  square  feet. 

Richard  Bennett,  owner. 

(Residence:  2219  Benning  Road) 

Part  of  a  tract  of  land  taxed  as  Parcel  149/1 : 

Beginning  for  the  same  at  the  northwest  corner  of  said  parcel, 
and  running  thence  with  the  southerly  line  of  Benning  Road,  south 
77°  24'  east  182.82  feet  to  the  easterly  line  of  said  parcel;  thence 
with  said  easterly  line,  southerly  12  feet;  thence  north  77°  24' 
west  182.82  feet  to  the  westerly  line  of  said  parcel ;  thence  with  said 
westerly  line,  northerly  12  feet  to  the  point  of  beginning,  contain¬ 
ing  2,193.84  square  feet. 

Ellen  Mason,  owner. 

(Residence:  2109  Benning  Road) 
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5  Rosedale  &  Isherwood,  Square  24,  Taxed  as  Square  4515. 
Part  of  Lot  17 : 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 

524.52  square  feet. 

First  National  Bank  of  Yonkers,  owner. 

(Residence:  Anson  Baldwin,  First  National  Bank,  Yonkers, 
N.  Y.) 

Part  of  Lot  16: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 

524.52  square  feet. 

First  National  Bank  of  Yonkers,  N.  Y.,  owner. 

(Residence:  Anson  Baldwin,  First  National  Bank,  Yonkers, 
N.  Y.) 

Part  of  Lot  19: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 

308.52  square  feet. 

Dennis  J.  McCarthy,  owner. 

(Residence:  2015  Benning  Road) 

Part  of  Lot  18: 

Behig  the  northerly  12  feet  by  full  width  of  said  lot,  containing 
216  square  feet. 

Dennis  J.  McCarthy,  owner. 

(Residence:  2015  Benning  Road) 

Part  of  Lot  14: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 

524.52  square  feet. 

Harriet  A.  Holmes,  owner, 

(Residence:  2011  Benning  Road,  N.  E.) 

Part  of  Lot  13: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 

524.52  square  feet. 

U.  S.  Realty  Company  of  District  of  Columbia,  owner. 
(Residence:  2500  Pennsylvania  Ave.,  S.  E. 

Part  of  Lot  12: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 

524.52  square  feet. 

U.  S.  Realty  Company  of  District  of  Columbia,  owner. 
(Residence:  2500  Pennsylvania  Avenue,  S.  E.) 
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Part  of  Lot  11: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 
524.52  square  feet. 

Robert  G.  Rind,  owner. 

(Residence:  2001  H.  Street,  N.  E.) 

6  Rosedale  &  Isherwood,  Square  23,  Taxed  as  Square  4514. 

Part  of  that  part  of  Lot  15  taxed  as  Lot  803 : 

Being  the  northerly  12  feet  by  full  width  of  said  lot  803,  contain¬ 
ing  240  square  feet. 

David  Pifferling,  owner. 

(Residence:  Care  Albert  Pifferling,  712  18th  St.,  N.  E.) 

Part  of  a  lot  taxed  as  lot  802: 

Being  parts  of  lots  13,  14  and  15,  and  being  the  northerly  12 
feet  bv  full  width  of  said  lot  802,  containing  960  square  feet. 
Edward  Clark,  owner. 

(Residence: - .) 

Part  of  Lot  19: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 
1,500  square  feet. 

District  of  Columbia,  owner. 

(Residence:  Commissioners,  D.  C.,  Washington,  D.  C.) 

Rosedale  &  Isherwood,  Square  22,  Taxed  as  Square  4513. 

Part  of  Lot  28: 

\ 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 
264  square  feet. 

James  Murphy,  owner. 

(Residence:  1839  Benning  Road,  D.  C.) 

Part  of  Lot  27 : 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 
144  square  feet. 

Mary  P.  Mynsbridge,  owner. 

(Residence:  2906  N  Street,  N.  W.) 

Part  of  Lot  26: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 
144  square  feet. 

Sarah  Goldstein,  owner. 

(Residence:  - .) 
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Part  of  Lot  25: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 
144  square  feet. 

Sarah  Goldstein,  owner. 

(Residence:  - .) 

Part  of  Lot  24: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 
7  144  square  feet. 

Hannah  H.  Patten,  owner. 

(Residence:  #529  14th  St.  N.  E.) 

Part  of  Lot  23: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing  144 
spuare  feet. 

Jennie  Banks,  owner. 

(Residence:  1837  Benning  Road.) 

Part  of  Lot  22: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing  144 
square  feet. 

Mary  E.,  Ida  Teresa,  and  Francis  P.  Doyle,  owners. 

(Residence:  1827  Benning  Road.) 

Part  of  Lot  21 : 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing  144 
square  feet. 

Francis  Walker,  Owner. 

Residence  :  1823  Benning  Road.) 

Part  of  Lot  20: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing  144 
square  feet. 

Hiram  Walker,  owner. 

Residence:  1825  Benning  Road.) 

Part  of  Lot  19: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing  144 
square  feet. 

Mary  L.  Wetzler,  owner. 

(Residence:  1922  6th  Street,  N.  W.) 

Part  of  Lot  12: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 
519.96  square  feet. 

Odell  S.  Smith,  owner. 

(Residence;  631  Pennsylvania  Ave.,  N.  W.) 
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Part  of  Lot  11: 

Being  the  north  12  feet  by  full  width  of  said  lot,  containing 

519.96  square  feet. 

Odell  S.  Smith,  owner. 

(Residence:  631  Pennsylvania  Ave.,  N.  W.) 

Part  of  that  part  of  Lot  10  taxed  as  Lot  853 : 

Being  the  northerly  12  feet  by  full  width  of  Lot  853,  containing 

363.96  square  feet. 

Odell  S.  Smith,  owner. 

(Residence:  631  Pennsylvania  Ave.,  N.  W.) 

8  Part  of  that  part  of  Lot  10  taxed  as  Lot  854. 

Being  the  northerly  12  feet  by  full  width  of  Lot  854,  containing 
156  square  feet. 

Clarence  B.  Hight,  owner. 

(Residence:  #721  Colorado  Building.) 

Rosedale  &  Isherwood  Square  26,  Taxed  as  Square  4511. 

Part  of  that  part  of  Lot  26  taxed  as  Lot  803 : 

Being  the  northerly  12  feet  by  full  width  of  said  Lot  803,  con¬ 
taining  1,610.04  square  feet. 

Emma  J.  Miller,  owner. 

(Residence:  1737  Benning  Road,  N.  E.) 

Part  of  that  part  Lot  27  taxed  as  Lot  802 : 

Being  the  northerly  12  feet  by  full  width  of  said  Lot  802,  con¬ 
taining  1,200  square  feet. 

Julia  Bowdler,  owner. 

(Residence:  1729  H  Street,  N.  E.) 

Part  of  Lot  28: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 
1260  square  feet. 

Robert  Bowdler,  owner. 

(Residence:  1723  Benning  Road.) 

Part  of  Lot  29: 

Being  the  northerly  12  feet  by  full  width  of  said  lot,  containing 
1,800  square  feet. 

Robert  Bowdler,  owner. 

(Residence:  1723  Benning  Road.) 

JVB/WAW. 
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Wherefore,  the  premises  considered,  and  in  accordance  with  the 
further  provisions  of  subchapter  one  of  chapter  fifteen  of  the  Code 
of  Law  for  the  District  of  Columbia,  your  petitioners  pray  as 
follows : — 

1.  That  this  Honorable  Court  may  cause  public  notice  of  not 
less  than  twenty  days  to  be  given  of  the  institution  of  these  pro¬ 
ceedings  by  advertisement  in  three  daily  newspapers  published  in 

the  District  of  Columbia,  which  notice  shall  warn  and  re- 

9  quire  all  persons  having  any  interest  in  the  proceedings  to 
appear  in  this  Court  at  a  day  named  in  said  notice,  and  to 

continue  in  attendance  until  the  Court  shall  have  made  its  final 
order  ratifying  and  confirming  the  award  of  damages  and  the  assess¬ 
ment  of  the  benefits  of  the  jury;  and  shall  cause  a  copy  of  said 
notice  to  be  served  by  the  United  States  Marshal  for  the  District 
of  Columbia,  or  his  deputies,  upon  such  owners  of  the  land  to  be 
condemned  as  can  be  found  by  the  said  marshal,  or  his  deputies, 
within  the  District  of  Columbia,  and  upon  tenants  and  occupants 
of  the  same. 

2.  That  said  marshal  may  be  directed  to  summon  a  jury  of  five 
experienced,  judicious,  disinterested  men  who  shall  be  freeholders 
in  the  District  of  Columbia,  not  related  to  any  person  interested  in 
this  proceeding  and  not  in  the  service  or  employment  of  the  District 
of  Columbia,  or  of  the  United  States,  to  ascertain  the  damages  each 
owner  of  the  land  taken  may  sustain  by  reason  of  the  aforesaid 
widening  of  Benning  road,  and  the  condemnation  of  the  land  nec¬ 
essary  for  the  same,  and  to  assess  the  benefits  resulting  therefrom  in 
accordance  with  the  provisions  of  the  aforesaid  Act  of  Congress  and 
the  aforesaid  subchapter  one  of  chapter  fifteen  of  the  Code. 

3.  That  such  other  and  further  orders  may  be  passed  and  pro¬ 
ceedings  had  herein  as  are  contemplated  by  the  aforesaid  Act  of 
Congress,  to  the  end  that  the  aforesaid  land  may  be  condemned  and 
secured  for  the  widening,  opening  and  extension  of  the  said  Ben¬ 
ning  road,  as  aforesaid. 

OLIVER  P.  NEWMAN, 
LOUIS  BROWNLOW, 

C.  W.  KUTZ. 

Commissioners  of  the  District  of  Columbia. 

CONRAD  H.  SYME, 

J.  F.  SMITH, 

Attorneys  for  Petitioners. 

10  District  of  Columbia,  ss: 

Oliver  P.  Newman,  being  first  duly  sworn,  deposes  and  says 
that  he  is  the  President  of  the  Board  of  Commissioners  of  the 
District  of  Columbia;  that  he  has  read  the  foregoing  petition  sub¬ 
scribed  by  the  Commissioners  and  know^s  the  contents  thereof ;  that 
the  facts  therin  contained  are  true  to  the  best  of  his  official  knowledge 
and  belief. 


OLIVER  P.  NEWMAN. 
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Subscribed  and  sworn  to  before  me  this  21st  day  of  March,  A.  D. 
1917. 

[seal]  DANIEL  J.  DONOVAN, 

Notary  Public,  D.  C. 

(Here  follows  Exhibit  D.  C.  No.  1,  marked  page  11.) 

12  Order  of  Publication. 

Filed  March  26, 1917. 

******* 

Notice  is  rereby  given  that  the  Commissioners  of  the  District  of 
Columbia,  (pursuant  to  a  certain  provision  of  the  Act  of  Congress, 
approved  March  4,  1913,  entitled,  “An  Act  making  appropriations 
for  the  expenses  of  the  government  of  the  District  of  Columbia,  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  four¬ 
teen,  and  for  other  purposes”,  whereby  they  are  authorized  to  open, 
entend  or  widen  any  street,  avenue,  road  or  highway  to  conform  with 
the  plan  of  the  permanent  system  of  highways  in  that  portion  of  the 
District  of  Columbia  outside  of  the  cities  of  Washington  and  George¬ 
town  adopted  under  the  Act  of  Congress,  approved  March  2d,  1893, 
as  amended  by  the  Act  of  Congress,  approved  June  28th,  1898,  by 
condemnation  under  the  provisions  of  subchapter  one  of  chapter 
fifteen  of  the  Code  of  Law  of  the  District  of  Columbia),  have  filed 
a  petition  in  this  Court  praying  the  condemnation  of  land  necessary 
for  the  opening,  widening  and  extension  of  Benning  road  from 
Fifteenth  street  east  to  Oklahoma  avenue,  in  the  District  of  Columbia, 
as  shown  on  a  plat  or  map  filed  with  the  said  petition,  as  part  thereof, 
and  praying  also  that  a  jury  of  five  judicious,  experienced,  disin¬ 
terested  men,  who  shall  be  freeholders  within  the  District  of  Colum¬ 
bia,  not  related  to  any  person  interested  in  this  proceeding,  and  not 
in  the  sendee  or  employment  of  the  District  of  Columbia  or  of  the 
United  States,  be  summoned  by  the  United  States  marshal  for  the 
District  of  Columbia  to  assess  the  damages  each  owner  of  land  to 
be  taken  may  sustain  by  reason  of  the  said  opening,  widening 

13  and  extension  of  Benning  road,  as  aforesaid,  in  the  District 
of  Columbia,  and  the  condemnation  of  the  land  necessary 

for  the  purposes  thereof,  and  to  assess  as  benefits  resulting  therefrom 
the  entire  amount  of  said  damages  including  the  expenses  of  this 
proceeding  upon  any  lands  which  the  jury  may  find  will  be  bene¬ 
fited,  as  provided  for  in  and  by  the  aforesaid  Act  of  Congress.  It 
is,  by  the  Court,  this  26th  day  of  March,  A.  D.  1917,  ordered,  That 
all  persons  having  any  interest  in  this  proceeding  be,  and  they  are 
hereby  warned  and  commanded  to  appear  in  this  Court  on  or  be¬ 
fore  the  25th  day  of  April,  A.  D.  1917,  at  ten  o’clock,  a.  m.,  and 
continue  in  attendance  until  the  Court  shall  have  made  its  final 
order  ratifying  and  confirming  the  award  of  damages  and  the  assess¬ 
ment  of  benefits  of  the  jury  to  be  empaneled  and  sworn  herein;  and 
it  is  further  ordered,  That  a  copy  of  this  notice  and  order  be  pub- 


Wm 


10  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  March,  A.  D. 
1917. 

[seal]  DANIEL  J.  DONOVAN, 

Notary  Public,  D.  C. 

(Here  follows  Exhibit  D.  C.  No.  1,  marked  page  11.) 

12  Order  of  Publication. 

Filed  March  26, 1917. 

******* 

Notice  is  rereby  given  that  the  Commissioners  of  the  District  of 
Columbia,  (pursuant  to  a  certain  provision  of  the  Act  of  Congress, 
approved  March  4,  1913,  entitled,  “An  Act  making  appropriations 
for  the  expenses  of  the  government  of  the  District  of  Columbia,  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  four¬ 
teen,  and  for  other  purposes”,  whereby  they  are  authorized  to  open, 
entend  or  widen  any  street,  avenue,  road  or  highway  to  conform  with 
the  plan  of  the  permanent  system  of  highways  in  that  portion  of  the 
District  of  Columbia  outside  of  the  cities  of  Washington  and  George¬ 
town  adopted  under  the  Act  of  Congress,  approved  March  2d,  1893, 
as  amended  by  the  Act  of  Congress,  approved  June  28th,  1898,  by 
condemnation  under  the  provisions  of  subchapter  one  of  chapter 
fifteen  of  the  Code  of  Law  of  the  District  of  Columbia),  have  filed 
a  petition  in  this  Court  praying  the  condemnation  of  land  necessary 
for  the  opening,  widening  and  extension  of  Benning  road  from 
Fifteenth  street  east  to  Oklahoma  avenue,  in  the  District  of  Columbia, 
as  shown  on  a  plat  or  map  filed  with  the  said  petition,  as  part  thereof, 
and  praying  also  that  a  jury  of  five  judicious,  experienced,  disin¬ 
terested  men,  who  shall  be  freeholders  within  the  District  of  Colum¬ 
bia,  not  related  to  any  person  interested  in  this  proceeding,  and  not 
in  the  service  or  employment  of  the  District  of  Columbia  or  of  the 
United  States,  be  summoned  by  the  United  States  marshal  for  the 
District  of  Columbia  to  assess  the  damages  each  owner  of  land  to 
be  taken  may  sustain  by  reason  of  the  said  opening,  widening 

13  and  extension  of  Benning  road,  as  aforesaid,  in  the  District 
of  Columbia,  and  the  condemnation  of  the  land  necessary 

for  the  purposes  thereof,  and  to  assess  as  benefits  resulting  therefrom 
the  entire  amount  of  said  damages  including  the  expenses  of  this 
proceeding  upon  any  lands  which  the  jury  may  find  will  be  bene¬ 
fited,  as  provided  for  in  and  by  the  aforesaid  Act  of  Congress.  It 
is,  by  the  Court,  this  26th  day  of  March,  A.  D.  1917,  ordered,  That 
all  persons  having  any  interest  in  this  proceeding  be,  and  they  are 
hereby  warned  and  commanded  to  appear  in  this  Court  on  or  be¬ 
fore  the  25th  day  of  April,  A.  D.  1917,  at  ten  o’clock,  a.  m.,  and 
continue  in  attendance  until  the  Court  shall  have  made  its  final 
order  ratifying  and  confirming  the  award  of  damages  and  the  assess¬ 
ment  of  benefits  of  the  jury  to  be  empaneled  and  sworn  herein;  and 
it  is  further  ordered,  That  a  copy  of  this  notice  and  order  be  pub- 
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lished  twice  a  week  for  three  successive  weeks  in  the  Washington 
Evening  Star,  the  Washington  Herald  and  the  Washington  Times, 
newspapers  published  in  the  said  District,  commencing  at  least 
twenty  days  before  the  said  25th  day  of  April,  A.  D.  1917.  It  is 
further  ordered,  That  a  copy  of  this  notice  and  order  be  served  by 
the  United  States  marshal,  or  his  deputies,  upon  each  of  the  owners 
of  the  fee  of  the  land  to  be  condemned  herein  and  upon  the  tenants 
and  occupants  of  the  same  as  may  be  found  by  the  said  marshal,  or 
his  deputies,  within  the  District  of  Columbia  before  the  said  25th 
day  of  April,  A.  D.  1917. 

By  the  Court: — 

WALTER  I.  McCOY, 

Justice. 


14  Marshal's  Return. 

\ 

Served  a  copy  of  the  within  notice  on  the  following : 


\ 


t 


r 


April  6,  1917,  Odell  S.  Smith,  Mary  P.  Mynsbridge. 

April  7,  1917,  Robert  Bowdler,  personally. 

Julia  Bowdler,  “ 

Emma  J.  Miller,  “ 

Hiram  Walker, 

Jennie  Banks,  “ 

Hannah  H.  Patter,  “ 

Sarah  Goldstein,  “ 

James  Murphy,  “ 

David  Pifferling,  “ 

Robert  G.  Rind,  “ 

Harriet  A.  Holmes,  “ 

Dennis  J.  McCarthy  “ 

George  G.  Markham,  “ 

Francis  Walker,  by  copy. 

Ellen  Mason,  “  “ 

Richard  Bennett,  “  “ 

April  7,  1917,  Mary  L.  Wetzler,  personally,  D.  of  C.,  served  0. 
P.  Newman,  Comm.  Wash.  Balt.  &  Ann.  Elec.  Co.  served  G.  W. 
Jorss,  Agt.  Mary  E.  Doyle,  by  copy;  Ida  Teresa  Doyle,  by  copy; 
Francis  P.  Doyle,  by  copy. 

April  10,  1917,  Clarence  H.  Hight. 

April  12, 1917,  U.  S.  Realty  Co.,  served  S.  E.  Bayne. 

April  25, 1917,  Edward  Clark,  not  to  be  found,  First  National  Bank 
of  Yonkers,  Caleb  C.  Willard,  James  Watts  Young,  Chas.  Miller. 

MAURICE  SPLAIN, 

Marshal. 

Served  a  copy  of  the  within  notice,  which  was  indorsed,  “This 
case  has  been  continued  to  June  1st,  on  the  following : 

May  25,  1917,  George  G.  Markham,  Edward  Ballard,  Albert  Pif¬ 
ferling. 
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May  31,  1917,  Sarah  Goldstein — Not  to  be  found. 

June  1,  1917,  Douglas  Markham,  Virginia  Ballard  Bratt, 
15  Kate  W.  Boyd,  Henry  K.  Willard,  Geo.  S.  Howe  and  Edward 
Clark. 


MAURICE  SPLAIN, 

Marshal. 


Memorandum. 

April  23,  1917. — Proofs  of  publication  from  Star,  Herald  and 
Times,  filed. 

Motion  of  Robert  G.  Rind  to  Vacate  and  Strike  Out. 

Filed  April  25,  1917. 

*  *  *  *  *  *  * 

Now  comes  Robert  G.  Rind,  appearing  specially  for  the  purposes 
of  this  motion  and  none  other,  and  showing  to  the  Court  that  he  is 
the  owner  of  the  lands  and  premises  described  in  the  petition  as  part 
of  Lot  11,  in  Square  taxed  as  Square  4515,  and  further  showing  to 
the  Court,  that  it  has  not  acquired  jurisdiction  over  him  or  his  prop¬ 
erty  or  over  the  several  property  owners  or  properties  concerned  in 
this  proceeding,  especially  in  the  particulars  hereinafter  enumerated, 
wherefore  the  Court  is  without  jurisdiction  to  proceed  herein,  and  to 
assume  jurisdiction  under  this  cause  would  be  to  deprive  him  of  his 
property  without  due  process  of  law  in  violation  of  the  guarantees, 
privileges  and  protections  secured  to  him  by  the  Constitution  of  the 
United  States: 

Moves  the  Court  to  vacate  the  order  of  publication  passed  herein, 
heretofore,  to  wit,  on  the  26th  day  of  March,  A.  D.  1917,  and  to 
strike  out  the  proofs  of  publication  filed  in  the  above  entitled 
16  cause,  upon  the  separate  and  several  grounds  following, 
namely: 

1.  The  petition  does  not  contain  a  particular  description  of  the 
land  to  be  condemned,  hut  only  a  recital  of  the  description  thereof 
used  bv  the  Assessor  for  the  assessment  of  taxes. 

2.  The  petition  does  not  contain  the  names  of  the  owners  of  the 
fee  of  the  lands  sought  to  be  condemned,  so  far  as  the  same  was 
ascertainable,  in  that:  With  respect  to  the  property  described  as 
parts  of  tracts  of  land  taxed  as  Parcels  149/3  and  149/4,  the  petition 
names  as  the  owner  thereof  Caleb  C.  Willard,  who  died  many  years 
ago  as  was  w’ell  known  to  the  petitioners,  the  same  objection  having 
b^n  made  two  vears  ago  in  cause  No.  1107  on  the  District  Docket 
of  this  honorable  Court :  Tvith  respect  to  the  property  described  as 
part  of  Lot  numbered  15,  in  Square  taxed  as  Square  4515,  the  peti¬ 
tion  names  as  the  owner  thereof  David  Pifferling.  who  died  many 
years  ago,  as  was  well  known  to  the  petitioners  being  matter  of  public 
record  in  the  Probate  branch  of  this  honorable  Court  :  with  respect 
to  the  property  described  as  part  of  Lot  numbered  22,  in  Square 
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taxed  as  Square  4513,  the  petition  names  as  the  owners  thereof,  Mary 
E.,  Ida  Teresa  and  Francis  P.  Doyle,  of  whom  the  said  Ida  Teresa 
Doyle  is  deceased,  and  instead  of  Mary  E.  Doyle,  the  name  of  one 
of  the  owners  of  the  said  Lot,  is  Mary  E.  Rude  and  the  facts  in  this 
regard  were  readily  ascertainable  by  the  petitioners  had  any  effort 
to  that  end  been  made. 

3.  The  petition  does  not  contain  the  residences  of  the  owners  of 
the  fee  of  the  land  sought  to  be  condemned  so  far  as  the  same  are 

ascertainable,  in  that;  with  respect  to  part  of  a  tract  of  land 

17  described  as  being  taxed  as  Parcel  149/5,  the  petition  recites 
that  Jas.  Watts  Young  and  Chas.  Miller  Young,  are  the 

owners  thereof,  “Residence:  99  Clarmont  Avenue,  New  York,  N. 
Y.,”  and  in  fact  there  is  no  such  street,  road,  avenue,  or  highway  in 
New  York,  N.  Y.,  as  “Clarmont  Avenue with  respect  to  part  of  a  lot 
described  as  being  taxed  as  Lot  802,  Square  23,  Rosedale  and  Ishei- 
wood,  the  petition  recites  that  Edward  Clark  is  the  owner  thereof, 
and  with  respect  to  parts  of  Lots  25  and  26  in  Square  22,  of  the  same 
subdivision,  it  recites  that  Sarah  Goldstein  is  the  owner,  but  it  does 
not  state  the  residences  of  either  the  said  Edward  Clark  or  the  said 
Sarah  Goldstein,  nor  does  it  contain  any  information  or  assertion 
even  of  inability,  or  of  an  effort  to  ascertain  the  residences  of  the  said 
parties  or  either  of  them ;  with  respect  to  parts  of  Lots  10,  11  and  12, 
in  the  same  Square,  it  recites  that  Odell  S.  Smith  is  the  owner  and 
states  his  residence  as  No.  631  Pennsylvania  Avenue,  N.  W.,  and 
with  respect  to  part  of  Lot  10  in  the  same  subdivision,  it  states  that 
Clarence  B.  Hight  is  the  owner  thereof  and  that  his  residence  is  No. 
721  Colorado  Building,  and  in  truth  and  in  fact  both  of  the  said 
addresses  No.  721  Colorado  Building  and  631  Pennsylvania  Avenue, 
are  places  of  business  and  they  are  not  places  of  residence  of  the 
persons  so  named;  and  with  respect  to  part  of  Lot  numbered  22  in 
Square  taxed  as  Square  4513,  the  petition  recites  Mary  E.,  Ida 
Teresa  and  Francis  P.  Doyle  are  the  owners  thereof,  “Residences: 
1827  Benning  Road/’  whereas  in  truth  and  in  fact  the  said  Ida 
Teresa  Doyle  is  deceased,  the  name  of  Mary  E.  Doyle  is  Mary  E. 
Rude,  and  her  residence  is  not  1827  Benning  Road  but  234  Piersall 
Avenue,  Jersey  City,  New  Jersey,  and  the  said  Francis  P. 

18  Doyle  does  not  reside  at  1827  Benning  Road,  all  of  which 
facts  were  readily  ascertainable  by  the  petitioners  had  they 

made  any  effort  to  that  end. 

4.  While  the  Statute,  Section  491  C  of  the  Code,  provides  that 
the  Marshal  shall  personally  serve  such  owners  of  land  to  be  con¬ 
demned  as  can  be  found  within  the  District  of  Columbia,  and  the 
tenants  and  occupants  of  such  owners,  it  contains  no  provision  for 
personal  notice,  even,  to  non-resident  owners  or  for  service  upon  ten¬ 
ants  or  occupants  of  the  land  belonging  to  non-residents,  nor  have 
the  petitioners  given  personal  notice  to  the  non-resident  owneis 
enumerated  in  their  petition,  or  any  of  them,  according  to  the  best 
knowledge  information  and  belief  of  the  Washington  Railway  & 
Electric  Company,  and  the  Statute  aforesaid  is,  in  that  respect,  un¬ 
justly  discriminatory  against  non-resident  property  owners,  prevents 
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the  Court  from  acquiring  jurisdiction  over  them  and  their  property, 
and  consequently  prevents  the  Court  from  acquiring  jurisdiction  to 
assess  benefits  against  any  one  not  actually  served  with  process,  in¬ 
cluding  the  Washington  Railway  &  Electric  Company. 

5.  The  provision  of  the  order  passed  herein  on  the  26th  day  of 
March  A.  D.  1917,  for  publication  twice  a  week  for  three  successive 
weeks  has  not  been  complied  with. 

W.  C.  SULLIVAN, 

Attorney  for  Robert  G.  Rind,  Appearing 
Specially  for  the  Purposes  of  This  Motion 
and  None  Other. 


District  of  Columbia,  ss: 

I,  William  C.  Suliivan,  making  this  affidavit  for  the  pur- 
19  poses  of  the  foregoing  and  annexed  motion  and  none  other, 
on  oath  say  that  I  am  the  attorney  and  agent  of  Robert  G. 
Rind  and  I  make  this  affidavit  in  my  said  capacity  for  the  purposes 
of  the  foregoing  and  annexed  motion  and  none  other;  that  I  have 
read  the  said  motion  and  know  the  contents  thereof,  that  the  alle¬ 
gations  therein  contained  as  of  personal  knowledge  are  true  and 
those  set  forth  upon  information  and  belief,  I  belief  to  be  true. 

WILLIAM  C.  SULLIVAN. 


Subscribed  and  sworn  to  before  me  this  25"  day  of  April  A.  D. 
1917. 


J.  R.  YOUNG,  Clk., 

By  F.  E.  CUNNINGHAM, 

Asst.  Clerk.  ♦ 


Motion  of  Odell  S.  Smith  to  Vacate. 

Filed  April  25,  1917. 

******* 

Now  comes,  Odell  S.  Smith,  appearing  specially  for  the  purpose  of 
this  motion  and  none  other,  and  showing  to  the  Court  that  he  is  the 
owner  of  Lots  ten  (10),  eleven  (11)  and  twelve  (12),  in  Square 
Forty-five  hundred  and  thirteen  (4513),  moves  the  Court  to  vacate 
the  order  of  publication  in  the  above  entitled  cause  passed  for  the 
following  separate  and  several  reasons: 

1.  The  residence  of  the  said  Odell  S.  Smith  is  not  given  in  the 
said  petition  as  required  by  the  statute  but  only  his  place  of  business 
No.  631  Pennsylvania  Avenue. 

2.  Parcel  160/4  is  recited  in  the  petition  as  being  owned 
20  by  George  G.  Markham  and  others,  without  giving  the  names 
of  the  others  and  without  any  explanation  or  statement 
of  an  inability  to  ascertain  the  names  of  the  owners  of  the  said  parcel. 

3.  Parcels  149/4,  149/3  and  149/2  are  recited  in  the  petition  as 
being  owned  by  Caleb  C.  Willard,  whereas  the  said  Caleb  C.  Willard 
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has  been  dead  for  many  years  past  as  was  well  known  to  the  peti¬ 
tioners,  and  the  names  of  the  actual  owners  of  the  said  parcels  were 
readily  ascertainable. 

4.  Other  parcels  are  recited  in  the  petition  as  being  owned  by 
Edward  Clark,  Sarah  Goldstein,  Hannah  H.  Patten  and  Jennie 
Banks,  without  giving  their  residences  or  making  any  statement  or 
explanation  as  to  an  inability  to  ascertain  the  same. 

W.  C.  SULLIVAN, 

Attorney  for  Odell  S.  Smith,  Appearing 
Specially  for  the  Purpose  of  This  Motion 
and  None  Other. 

District  of  Columbia,  ss: 

I,  Odell  S.  Smith,  on  oath  say  that  I  have  read  the  foregoing  and 
annexed  motion  and  know  the  contents  thereof ;  that  the  allegations 
therein  set  forth  as  of  personal  knowledge  are  true  and  that  those  set 
forth  upon  information  and  belief,  I  believe  to  be  true. 

ODELL  S.  SMITH. 

21  Subscribed  and  sworn  to  before  me  this  24th  day  of  April, 

A.  D.  1917. 

[seal.]  W.  VERNON  FISKE, 

Notary  Public,  Dist.  of  Columbia. 

My  commission  expires  Nov.  8,  1920. 

Motion  of  Washington  Railway  and  Electric  Company  to  Vacate 

and  Dismiss. 

Filed  April  25,  1917. 

******* 

Now  comes  the  Washington  Railway  &  Electric  Company,  a  body 
corporate,  appearing  specially  for  the  purposes  of  this  motion  and 
none  other,  and  shows  to  the  court  that  it  is  the  owner  of  land  on 
the  South  side  of  Bennings  Road,  East  of  15th  Street,  which  may 
be  subjected  to  an  assessment  for  benefits  in  this  cause,  and  is  also 
the  owner  of  a  right  of  way  30  feet  wide  delineated  on  the  plat  an¬ 
nexed  to  the  petition  filed  herein,  the  acquisition  of  the  title  to 
which  will  be  necessary  in  order  to  accomplish  the  purposes  of  the 
said  petition,  and  shows  to  the  Court  that  it  has  not  acquired  juris¬ 
diction  over  the  several  property  owners  or  properties  concerned  in 
this  proceeding,  especially  in  the  particulars  hereinafter  enumer¬ 
ated,  wherefore  it  is  without  jurisdiction  to  proceed  herein,  and 
also  shows  to  the  Court  that,  to  assume  jurisdiction  in  this  cause 
would  be  to  deprive  it  of  its  property  without  due  process  of  law, 
in  violation  of  the  guarantees,  privileges,  and  protections  secured 
to  it  by  the  Constitution  of  the  United  States;  and  so  showing,  it 
moves  the  Court  to  vacate  the  order  of  publication  passed  herein 
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heretofore,  to  wit,  on  the  26th  day  of  March,  A.  D.  1917, 

22  upon  the  separate  and  several  grounds  following,  namely: 

1.  The  petition  does  not  contain  a  particular  description 
of  the  land  to  be  condemned,  but  only  a  recital  of  the  description 
thereof  used  by  the  Assessor  for  the  assessment  of  taxes. 

2.  The  petition  does  not  contain  the  names  of  the  owners  of  the 
fee  of  the  land  sought  to  be  condemned,  so  far  as  the  same  are  ascer¬ 
tainable,  in  that:  with  respect  to  the  property  described  as  part  of  a 
tract  of  land  taxed  as  Parcel  160/4,  it  merely  gives  the  name  of  the 
owners  as  “George  G.  Markham  and  others,’ ’  but  gives  no  informa¬ 
tion  whatever  as  to  the  names  of  the  “others”  owners  thereof  or  the 
efforts  made  to  ascertain  their  names;  with  respect  to  the  property 
described  as  parts  of  tracts  of  land  taxed  as  Parcels  149/3  and  149/4, 
the  petition  names  as  the  owner  thereof  Caleb  C.  Willard,  who  died 
many  years  ago,  as  was  well  known  to  the  petitioners,  the  same  objec¬ 
tion  having  been  made  two  years  ago  in  Cause  1107  on  the  District 
Docket  of  this  Honorable  Court. 

3.  The  petition  does  not  contain  the  residences  of  the  owners  of 
the  fee  of  the  land  sought  to  be  condemned  so  far  as  the  same  are 
ascertainable,  in  that:  with  respect  to  part  of  a  tract  of  land  de¬ 
scribed  as  being  taxed  as  Parcel  149/5,  the  petition  recites  that  Jas. 
Watts  Young  and  Chas.  Miller  Young,  are  the  owners  thereof, 
“Residence:  99  Clarmont  Avenue,  New  York,  N.  Y.,”  and  in  fact 
there  is  no  such  street,  road,  avenue,  or  highway  in  New  York, 
N.  Y.,  as  “Clarmont  Avenue;”  with  respect  to  part  of  a  lot  described 

as  being  taxed  as  Lot  892.  Square  23.  Rosedale  and  Isher- 

23  wood,  the  petition  recites  that  Edward  Clark  is  the  owner 

thereof,  and  with  respect  to  parts  of  Lots  25  and  26  in  Square 

22,  of  the  same  subdivision,  it  recites  that  Sarah  Goldstein  is  the 
owner,  but  it  does  not  state  the  residence  of  either  the  said  Edward 
Clark  or  the  said  Sarah  Goldstein,  nor  does  it  contain  any  informa¬ 
tion  or  assertion  even  of  inability,  or  of  an  effort,  to  ascertain  the 
residences  of  the  said  parties  or  either  of  them ;  with  respect  to  parts 
of  Lots  10,  11,  and  12,  in  the  same  Square,  it  recites  that  Odell  S. 
Smith  is  the  owner  and  states  his  residence  as  No.  631  Pennsylvania 
Avenue,  N.  W.,  and  with  respect  to  part  of  Lot  10  in  the  same  sub¬ 
division,  it  states  that  Clarence  B.  Hight  is  the  owner  thereof  and 
that  his  residence  is  No.  721  Colorado  Building,  and  in  truth  and  in 
fact  both  of  the  said  addresses  No.  721  Colorado  Building  and  631 
Pennsylvania  Avenue,  are  places  of  business,  and  they  are  not  places 
of  residence  of  the  persons  so  named. 

4.  While  the  Statute,  Section  491  C  of  the  Code,  provides  that  the 
Marshal  shall  personally  serve  such  owners  of  land  to  be  condemned 
as  can  be  found  within  the  District  of  Columbia,  and  the  tenants 
and  occupants  of  such  owners,  it  contains  no  provision  for  personal 
notice,  even,  to  non-resident  owners  or  for  service  upon  tenants  or 
occupants  of  the  land  belonging  to  non-residents,  nor  have  the 
petitioners  given  personal  notice  to  the  non-resident  owners  enu¬ 
merated  in  their  petition,  or  any  of  them,  according  to  the  best 
knowledge  information  and  belief  of  the  Washington  Railway  & 
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Electric  Company,  and  the  Statute  aforesaid  is,  in  that  respect,  un¬ 
justly  discriminatory  against  non-resident  property  owners, 

24  prevents  the  Court  from  acquiring  jurisdiction  over  them 
and  their  property,  and  consequently  prevents  the  Court  from 

acquiring  jurisdiction  to  assess  benefits  against  any  one  not  actually 
served  with  process,  including  the  Washington  Railway  &  Electric 
Company. 

W.  C.  SULLIVAN, 

Attorney  for  the  Washington  Railway  &  Elec¬ 
tric  Company ,  Appearing  Specially  for  the 
Purposes  of  This  Motion  and  None  Other. 

District  of  Columbia,  ss: 

I,  S.  Russell  Bowen,  making  this  affidavit  for  the  purposes  of  the 
foregoing  and  annexed  motion  and  none  other  on  oath  say  that  I 
am  the  Secretary  and  agent  of  the  Washington  Railway  &  Electric 
Company,  and  make  this  affidavit  in  my  said  capacity  for  the  pur¬ 
poses  of  the  foregoing  and  annexed  motion  and  none  other;  that  I 
have  read  the  said  motion  and  know  the  contents  thereof,  that  the 
allegations  therein  contained  as  of  personal  knowledge  are  true  and 
those  set  forth  therein  as  of  information  and  belief  I  believe  to  be 
true. 

S.  RUSSELL  BOWEN. 

Subscribed  and  sworn  to  before  me  this  24"  day  of  April,  A.  D. 
1917. 

[seal.]  J.  E.  TENLY, 

Notary  Public ,  D.  C. 

25  Motion  of  Emma  J.  Miller  to  Vacate  and  Dismiss. 

Filed  April  25,  1917. 

*  *  *  *  *  *  * 

Now  comes  Emma  J.  Miller,  appearing  specially  for  the  purposes 
of  this  motion  and  none  other,  and  showing  to  the  Court  that  she 
is  the  owner  of  part  of  Lot  26,  in  Square  taxed  as  Square  4511,  and 
also  showing  to  the  Court  that  the  subject  matter  of  the  petition  in 
the  above  entitled  cause  was,  at  the  time  of  the  attempted  institu¬ 
tion  of  the  proceeding  in  this  cause,  and  still  is,  pending  in  this 
honorable  Court  in  a  cause  numbered  1107  on  the  District  Docket; 

Moves  the  Court  to  vacate  the  order  of  publication  passed  herein, 
heretofore,  to  wit,  on  the  26th  day  of  March  A.  D.  1917,  and  to  dis¬ 
miss  the  petition  in  the  above  entitled  cause  filed. 

W.  C.  SULLIVAN, 

Attorney  for  Emma  J.  Smith,  Appearing  Specially 

for  the  Purposes  of  this  Motion  and  None  Other. 


2 — 4051a 
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District  of  Columbia,  ss: 

I,  William  C.  Sullivan,  making  this  affidavit  for  the  purposes  of 
the  foregoing  and  annexed  motion  and  none  other,  on  oath  say  that 
I  am  the  attorney  and  agent  of  Emma  J.  Miller,  and  I  make  this 
affidavit  in  my  said  capacity  for  the  purpose  of  the  foregoing  and 
annexed  motion  and  none  other;  that  I  have  read  the  said  motion 
and  know  the  contents  thereof;  that  the  allegations  therein  con¬ 
tained  as  of  personal  knowledge  are  true  and  those  set  forth 
26  upon  information  and  belief,  I  believe  to  be  true. 

WILLIAM  C.  SULLIVAN. 


Subscribed  and  sworn  to  before  me  this  25"  day  of  April,  A.  D. 
1917. 


J.  R.  YOUNG, 

Clk. 

By  F.  E.  CUNNINGHAM, 

Asst.  Clk. 

Motion  of  Josiah  S.  Tyree  to  Vacate  and  Dismiss. 

Filed  April  25,  1917. 

******* 


Now  comes  Josiah  S.  Tyree,  appearing  specially  for  the  purposes 
of  this  motion  and  none  other,  and  showing  to  the  Court  that  he 
is  the  owner  of  land  on  the  south  side  of  Bennings  Road  east  of 
Fifteenth  Street,  which  may  be  subjected  to  an  assessment  of  bene¬ 
fits  in  this  cause,  and  also  showing  to  the  Court  that  the  subject- 
matter  of  the  petition  in  the  above  entitled  cause  filed,  was,  at  the 
time  of  the  attempted  institution  of  the  proceeding  in  this  cause, 
and  still  is,  pending  in  this  honorable  Court  in  a  cause  numbered 
1107  on  the  District  Docket: 

Moves  the  court  to  vacate  the  order  of  publication  passed  herein 
heretofore,  to  wit,  on  the  26th  day  of  March,  A.  D.  1917,  and  to 
dismiss  the  petition  in  the  above  entitled  cause  filed. 

W.  C.  SULLIVAN, 

Attorney  for  Josiah  S.  T yree,  Appearing  Specially 
for  the  Purposes  of  This  Motion  and  None  Other. 


27  District  of  Columbia,  ss: 

I,  Josiah  S.  Tyree,  making  this  affidavit  for  the  purposes  of  the 
foregoing  and  annexed  motion  and  none  other,  on  oath  say  that  I 
make  this  affidavit  for  the  purposes  of  the  foregoing  and  annexed  mo¬ 
tion  and  none  other;  that  I  have  read  the  said  motion  and  know  the 
contents  thereof ;  that  the  allegations  therein  set  forth  as  of  personal 
knowledge  are  true  and  that  those  set  forth  upon  information  and 
belief,  I  believe  to  be  true. 


JOSIAH  S.  TYREE. 
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Subscribed  and  sworn  to  before  me  this  twenty-fourth  day  of 
April  A.  D.  1917. 

[seal.]  I.  H.  LINTON, 

Notary  Public ,  D.  C. 


28  Motion  of  Robert  G.  Rind  to  Vacate  and  Strike  Out. 

Filed  April  30,  1917. 

******* 

Now  comes  Robert  G.  Rind,  appearing  specially  for  the  purposes 
of  this  motion  and  none  other,  filing  this  motion  with  leave  of  Court 
first  had  and  obtained  in  lieu  of  motion  heretofore  filed  bv  him  in 
the  above  entitled  cause,  and  showing  to  the  Court  that  he  is  the 
owner  of  the  lands  and  premises  described  in  the  petition  as  part  of 
Lot  11,  in  Square  taxed  as  Square  4515,  and  further  showing  to  the 
Court  that  it  has  not  acquired  jurisdiction  over  him  or  his  property 
or  over  the  several  property  owners  or  properties  concerned  in  this 
proceeding,  especially  in  the  particulars  hereinafter  enumerated, 
wherefore  the  Court  is  without  jurisdiction  to  proceed  herein,  and  to 
assume  jurisdiction  in  this  cause  would  be  to  deprive  him  of  his 
property  without  due  process  of  law  in  violation  of  the  guaranties, 
privileges  and  protections  secured  to  him  by  the  Constitution  of  the 
United  States: 

Moves  the  Court  to  vacate  the  order  of  publication  passed  herein, 
heretofore,  to  wit,  on  the  26th  day  of  March  A.  D.  1917,  and  to 
strike  out  the  proofs  of  publication  filed  in  the  above  entitled  cause, 
upon  the  separate  and  several  grounds  following,  namely: 

1.  The  petition  does  not  contain  a  particular  description  of  the 
land  to  be  condemned,  but  only  a  recital  of  the  description  thereof 
used  by  the  Assessor  for  the  assessment  of  taxes. 

2.  The  petition  does  not  contain  the  names  of  the  owners  of  the 

fee  of  the  lands  sought  to  be  condemned,  so  far  as  the  same 

29  are  ascertainable,  in  that:  With  respect  to  the  property  de¬ 
scribed  as  parts  of  tracts  of  land  taxed  as  Parcels  149/3  and 

149/4,  the  petition  names  as  the  owner  thereof  Caleb  C.  Willard,  who 
died  many  years  ago  as  was  well  known  to  the  petitioners,  the  same 
objection  having  been  made  and  sustained  two  years  ago  in  cause 
No.  1107  on  the  District  Docket  of  this  honorable  Court;  with  re¬ 
spect  to  the  property  described  as  part  of  Lot  numbered  15,  in  Square 
taxed  as  Square  4515,  the  petition  names  as  the  owner  thereof  David 
Pifferling,  who  died  many  years  ago,  as  was  well  known  to  the  peti¬ 
tioners  being  matter  of  public  record  in  the  Probate  branch  of  this 
honorable  Court ;  with  respect  to  the  property  described  as  part  of  Lot 
numbered  22,  in  Square  taxed  as  Square  4513,  the  petition  names 
as  the  owners  thereof,  Mary  E.,  Ida  Teresa  and  Francis  P.  Doyle,  of 
whom  the  said  Ida  Teresa  Dovle  is  deceased,  and  instead  of  Marv 
E.  Doyle,  the  name  of  one  of  the  owners  of  the  said  Lot,  is  Mary  E. 
Rude  and  the  facts  in  this  regard  were  readily  ascertainable  by  the 
petitioners  had  any  effort  to  that  end  been  made. 
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3.  The  petition  does  not  contain  the  residences  of  the  owners  of 
the  fee  of  the  land  sought  to  he  condemned  so  far  as  the  same  are 
ascertainable,  in  that:  with  respect  to  part  of  a  tract  of  land  described 
as  being  taxed  as  Parcel  149/5,  the  petition  recites  that  Jas.  Watts 
Young  and  Chas.  Miller  Young  are  the  owners  thereof,  “Residence: 
99  Clarmont  Avenue,  New  York,  N.  Y.,”  and  in  fact  there  is  no  such 
street,  road,  avenue,  or  highway  in  New  York,  N.  Y.,  as  “Clarmont 
Avenue ;”  with  respect  to  part  of  a  lot  described  as  being  taxed  as 
Lot  802,  Square  23,  Rosedale  and  Isherwood,  the  petition  recites  that 

Edward  Clark  is  the  owner  thereof,  and  with  respect  to  parts 

30  of  Lots  25  in  Square  22,  of  the  same  subdivision,  it  recites 
that  Sarah  Goldstein  is  the  owner,  but  it  does  not  state  the 

residence  of  either  the  said  Edward  Clark  or  the  said  Sarah  Gold¬ 
stein,  nor  does  it  contain  any  information  or  assertion  even  of  in¬ 
ability,  or  of  an  effort,  to  ascertain  the  residences  of  the  said  parties 
or  either  of  them;  with  respect  to  parts  of  Lots  10,  11  and  12,  in  the 
same  Square,  it  recites  that  Odell  S.  Smith  is  the  owner  and  states 
his  residence  as  No.  631  Pennsylvania  Avenue,  X.  W.  and  with  re¬ 
spect  to  part  of  Lot  10  in  the  same  subdivision,  it  states  that  Clarence 
B.  Hight  is  the  owner  thereof  and  that  his  residence  is  No.  721 
Colorado  Building,  and  in  truth  and  in  fact  both  of  the  said  ad¬ 
dresses  No.  721  Colorado  Building  and  631  Pennsylvania  Avenue, 
are  places  of  business  and  they  are  not  the  places  of  residence  of  the 
persons  so  named  or  either  of  them;  and  with  respect  to  part  of  Lot 
numbered  22  in  Square  taxed  as  Square  4513,  the  petition  recites  that 
Marv  E.,  Ida  Teresa  and  Francis  P.  Dovle  are  the  owners  thereof, 
“Residences:  1827  Benning  Road,”  whereas  in  truth  and  in  fact  the 
said  Ida  Teresa  Dovle  is  deceased,  the  name  of  Marv  E.  Dovle  is 
Mary  E.  Rude,  and  her  residence  is  not  1827  Benning  Road  but 
234  Piersall  Avenue,  Jersey  City,  New  Jersey,  and  the  said  Francis 
P.  Doyle  does  not  reside  at  1827  Benning  Road,  all  of  which  facts 
were  readily  ascertainable  by  the  petitioners  had  they  made  any  ef¬ 
fort  to  that  end. 

4.  While  the  Statute,  Section  491  C  of  the  Code,  provides  that  the 
Marshal  shall  personally  serve  such  owners  of  land  to  be  condemned 
as  can  be  found  within  the  District  of  Columbia,  and  the  tenants 

and  occupants  of  such  owners,  it  contains  no  provision  for  per- 

31  sonal  notice,  even,  to  non-resident  owners  or  for  service  upon 
tenants  or  occupants  of  the  land  belonging  to  non-residents, 

nor  have  the  petitioners  given  personal  notice  to  the  non-resident  own¬ 
ers  enumerated  in  their  petition  according  to  the  best  knowledge,  in¬ 
formation  and  belief  of  the  said  Robert  G.  Rind,  and  the  Statute 
aforesaid  is,  in  that  respect,  unjustly  discriminatory  against  non-resi¬ 
dent  property  owners,  and  prevents  the  Court  acquiring  jurisdiction 
over  them  and  their  property,  and  consequently  prevents  the  Court 
acquiring  jurisdiction  over  this  cause. 

5.  The  provision  of  the  order  passed  herein  on  the  26th  day  of 
March  A.  D.  1917,  for  publication  twice  a  week  for  three  successive 
weeks  has  not  been  complied  with. 

W.  C.  SULLIVAN, 

Attorney  for  Robert  G.  Rind ,  Appearing  Specially  for 

the  Purposes  of  This  Motion  and  None  Other, 
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District  of  Columbia,  ss: 

I,  William  C.  Sullivan,  making  this  affidavit  for  the  purposes  of 
the  foregoing  and  annexed  motion  and  none  other,  on  oath  say  that 
I  am  the  attorney  and  agent  of  Robert  G.  Rind  and  I  make  this 
affidavit  in  my  said  capacity  for  the  purposes  of  the  foregoing  and 
annexed  motion  and  none  other;  that  I  have  read  the  said  motion 
and  know  the  contents  thereof,  that  the  allegations  therein  contained 
as  of  personal  knowledge  are  true  and  those  set  forth  upon  informa¬ 
tion  and  belief,  I  believe  to  be  true. 

WILLIAM  C.  SULLIVAN. 


32  Subscribed  and  sworn  to  before  me  this  30"  day  of  April 

A.  D.  1917. 

J.  R.  YOUNG, 

Clk., 

By  F.  E.  CUNNINGHAM. 

Asst.  Clk. 

Fiat  of  Justice  McCoy. 


Let  this  motion  be  filed  in  lieu  of  motion  filed  on  April  25th, 
1917. 

WALTER  I.  McCOY, 

Justice. 

Apr.  30,  1917. 


Motion  of  First  National  Bank  of  Yonkers  to  Vacate  Publication. 


Filed  May  9,  1917. 

*  *  *  *  *  *  * 

Now  comes  the  First  National  Bank  of  Yonkers,  appearing  spe¬ 
cially  for  the  purposes  of  this  motion  and  none  other,  and  showing 
to  the  Court  that  it  is  a  body  corporate,  foreign  to  the  District  of 
Columbia,  duly  incorporated  under  the  National  Banking  laws  of 
the  United  States,  and  having  its  habitat  in  the  City  of  Yonkers, 
State  of  New  York,  moves  the  Court  to  vacate  the  order  of  publication 
heretofore  passed  in  the  above  entitled  cause,  in  so  far  at  least  as  it  is 
concerned,  for  the  reason  that  it  says  its  address  was  well  known  to 
the  petitioners,  as  evidenced  by  the  fact  that  the  same  is  stated  in 
their  petition,  and  no  notice  of  any  kind  has  been  given  to  it  by  the 
petitioners  of  the  pendency  of  the  above  entitled  cause,  and 
33  no  provision  of  law  exists  for  the  giving  of  such  notice,  and 
therefore  any  attempt  to  condemn  its  property  in  the  above 
entitled  cause  will  be  unjustly  discriminatory  against  it,  and  in  vio¬ 
lation  of  the  rights,  privileges,  and  guarantees  secured  to  it  by  the 
Constitution  of  the  United  States. 

W.  C.  SULLIVAN, 

Attorney  for  First  National  Bank  of  Yonkers, 
Appearing  Specially  for  the  Purposes  of  This 
Motion  and  None  Other. 
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State  of  New  York, 

County  of  Westchester ,  ss : 

I,  Anson  Baldwin,  making  this  affidavit  for  the  purposes  of  the 
foregoing  and  annexed  motion  and  none  other,  on  oath  say  that  I 
am  the  President  and  agent  of  the  First  National  Bank  of  Yonkers, 
and  make  this  affidavit  in  my  said  capacity  and  for  the  purposes  of 
the  foregoing  and  annexed  motion  and  none  other;  that  the  said 
First  National  Bank  of  Yonkers  is  a  body  corporate,  duly  incor¬ 
porated  under  the  National  Banking  Laws  of  the  United  States,  is  a 
corporation  foreign  to  the  District  of  Columbia,  and  has  its  habitat 
at  Yonkers,  in  the  State  of  New  York. 

ANSON  BALDWIN. 

and  sworn  to  before  me  this  28th  day  of  April  A.  D. 

J.  II.  KEELER,  Jr., 

Notary  Public. 

Order  of  Continuance. 

Filed  May  11,  1917. 
******* 

On  motion  of  the  Commissioners  of  the  District  of  Columbia,  by 
their  Counsel,  it  is,  by  the  Court,  this  11th  day  of  May,  1917,  as 
of  the  date  May  9th  1917  ordered,  that  this  proceeding  be  and  the 
same  is  hereby  continued  to  the  23rd  day  of  May,  1917,  at  ten 
o’clock,  A.  M. 

Bv  the  Court : 

WALTER  I.  McCOY, 

Justice. 

Amended  Petition. 

Filed  May  18,  1917. 

******* 

Louis  Brownlow  and  Charles  W.  Kutz,  Commissioners  of  the  Dis¬ 
trict  of  Columbia,  by  leave  of  Court  first  obtained,  amended  their 
original  petition  heretofore  filed  herein  as  follows: 

By  striking  therefrom  the  words,  “George  G.  Markham  and  oth¬ 
ers,”  where  they  appear  in  said  petition,  and  inserting  in  lieu  thereof 
the  words,  “George  G.  Markham,  21st  and  Benning  Road,  N.  E., 
Douglass  Markham,  107  Ridge  Road,  Edward  Ballard  Markham, 
21st  and  Benning  Road,  N.  E.,  and  Virginia  Ballard  Bratt.” 

By  striking  therefrom  the  words,  “Caleb  Willard,”  where  they 
appear  in  said  petition,  and  inserting  in  lieu  thereof  the  words,  “Kate 
W.  Boyd,  Henry  K.  Willard,  1333  K  Street,  N.  W.,  and  George  E. 
Howe,  trustees  of  the  estate  of  Caleb  W.  Willard,  deceased. 


Subscribed 

1917. 

[seal.] 
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35  By  striking  therefrom  the  words,  “David  Pifferling,”  where 
they  appear  therein,  and  inserting  in  lieu  thereof  the  words, 

“Albert  Pifferling,  712  18th  Street,  N.  E.,  and  Emanuel  Pifferling, 
Linda  Bass,  and  Helen  Rosenfeld,  non-residents.” 

By  inserting  after  the  words,  “Edward  Clark,”  where  they  appear 
therein,  the  words,  “residence  1022  Massachusetts  Avenue,  N.  E.” 

By  inserting  after  the  words,  “Sarah  Goldstein,”  where  they  ap¬ 
pear  therein,  the  words,  “care  of  J.  C.  Weedon  and  Co.,  224  E. 
Capitol  Street,  City.” 

By  striking  therefrom  the  words,  “Ida  Teresa,”  where  they  appear 
therein. 

By  striking  therefrom  the  words,  “Mary  E.  Doyle,”  where  they 
appear  therein,  and  inserting  in  lieu  thereof  the  words,  “Mary  E. 
Rude,  non-resident.” 

The  petitioners  aver  that  their  sources  of  information  with  respect 
to  the  names  and  residence  of  owners  of  land  to  be  condemned,  are 
the  Assessor’s  records  and  City  Directory.  The  law  requires  that  a 
daily  transcript  be  made  of  land  transfers,  either  by  deed,  devise  or 
descent,  by  an  employee  of  the  District  of  Columbia,  which  tran¬ 
script  shall  be  furnished  daily  to  the  Assessor.  The  Assessor’s  rec¬ 
ords  are,  therefore,  presumptively  accurate.  The  Commissioners 
have  no  funds  at  their  disposal  for  the  purpose  of  securing  an  ab¬ 
stract  or  certificate  of  title,  and  even  if  they  had,  such  an  expendi¬ 
ture  would,  in  the  case  of  a  great  majority  of  titles,  be  unnecessary, 
for  the  reason  that  where  a  part  of  a  piece  of  land  is  taken 

36  for  the  widening  of  a  street  or  for  the  extension  of  an  alley, 
the  assessment  against  the  remainder  is  in  excess  of  the 

amount  awarded  for  the  part  taken,  which  assessment  is  offset  under 
the  law  by  the  accounting  officers  of  the  District  of  Columbia  against 
the  amount  awarded,  and  the  excess  recorded  as  a  tax  lien  against 
the  remainder. 

In  all  other  respects  the  petitioners  renew  the  averments  and  pray¬ 
ers  of  the  said  original  petition. 

LOUIS  BROWNLOW, 

C.  W.  KUTZ, 

Commissioners  of  the  District  of  Columbia. 

CONRAD  II.  SYME, 

W., 

J.  F.  SMITH, 

Attorneys  for  Petitioners. 


District  of  Columbia,  ss: 

Louis  Brownlow,  being  first  duly  sworn,  deposes  and  says  that  he  is 
the  Actimr  President  of  the  Board  of  Commissioners  of  the  District 
of  Columbia  ;  that  he  has  read  the  foregoing  petition  subscribed  by 
the  Commissioners  and  knows  the  contents  thereof ;  that  the  facts  con¬ 
tained  therein  are  true  to  the  best  of  his  official  knowledge  and  belief. 

LOUIS  BROWNLOW. 
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Subscribed  and  sworn  to  before  me  this  16th  day  of  May,  A.  D., 
1917. 

[seal.]  DANIEL  J.  DONOVAN, 

Notary  Public,  D.  C. 


37  Fiat  of  Justice  McCoy. 

Leave  to  file  granted. 

WALTER  I.  McCOY, 

Justice. 

Motion  of  Washington  Railway  and  Electric  Company  et  al.  to 

Strike  Out. 


Filed  May  22,  1917. 

******* 

Washington  Railway  and  Electric  Company,  Robert  G.  Rind, 
Odell  S.  Smith,  Emma  J.  Miller,  Josiah  S.  Tyree  and  First  National 
Bank  of  Yonkers,  specially  for  the  purposes  of  this  motion  and  none 
other  separately  and  severally  appearing,  show  to  the  Court  that, 
prior  to  the  attempted  tiling  of  the  amended  petition  in  the  above 
entitled  cause,  said  cause  was  discontinued,  and  therefore  move  the 
court  to  strike  out  the  paper  attempted  to  be  filed  on  the  18th  day 
of  May,  A.  D.  1917,  as  an  amended  petition. 

W.  C.  SULLIVAN, 

Attorney  for  Washington  Railway  Sc  Electric 
Company,  Robert  G.  Rind,  Odell  S.  Smith, 
Emma  J.  Miller,  Josiah  S.  Tyree,  and  First 
National  Bank  of  Yonkers  Severally,  Sepa¬ 
rately,  and  Specially  Appearing  for  the  Pur¬ 
poses  of  the  Foregoing  and  Annexed  Motion 
and  None  Other. 


38  Motion  of  Mary  L.  Wetzler  to  Vacate  and  to  Strike  Out. 

Filed  May  25,  1917. 

******* 

Now  comes  Mary  L.  Wetzler,  appearing  specially  for  the  purposes 
of  this  motion  and  none  other,  and  showing  to  the  Court  that,  prior 
to  the  passage  of  the  orders  of  continuance  in  the  above  entitled 
cause,  on  the  11th  and  18th  days  of  May,  A.  D.  1917,  respectively, 
and  prior  to  the  attempted  filing  of  the  amended  petition  in  the 
said  cause,  the  said  cause  was  discontinued,  she  moves  the  Court  to 
vacate  the  said  orders  of  continuance  and  to  strike  out  the  paper 
attempted  to  be  filed  as  an  amended  petition  on  the  18th  day  of 
May,  A.  D.  1917. 

W.  C.  SULLIVA.N, 

Attorney  for  Mary  L.  Wetzler,  Appearing  Specially  for 

the  Purposes  of  This  Motion  and  None  Other. 
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Order  Overruling  Motions  on  Ground  of  Discontinuance. 

Filed  May  25,  1917. 

******* 

Upon  consideration  of  the  motions  to  vacate  and  to  strike  out  for 
discontinuance,  heretofore  filed  in  the  above  entitled  cause,  it  is 
thereupon  by  the  Court,  this  25th  day  of  May,  A.  D.  1917,  adjudged, 
ordered  and  decreed  that  the  said  motions  be,  and  the  same  hereby 
are,  overruled. 

WALTER  I.  McCOY, 

Justice. 

Washington  Railway  and  Electric  Company,  Robert  G. 
39  Rind,  Odell  S.  Smith,  Emma  J.  Miller,  Josiah  S.  Tyree, 
First  National  Bank  of  Yonkers  and  Mary  L.  Wetzler  this 
25th  day  of  May,  A.  D.  1917,  separately  and  severally  except  to  the 
overruling  of  their  motions,  which  exception  is  now  noted  by  the 
Court  separately  and  severally  as  to  each  of  them,  and  as  well  as  to 
each  and  every  party  interested  in  the  above  entitled  cause,  regard¬ 
less  of  the  fact  whether  like  motions  have  been  filed  bv  them  or  not. 

WALTER  I.  McCOY, 

Justice. 


Order  Directing  Marshal  to  Summon  Jury. 

Filed  June  1,  1917. 

******* 

Upon  consideration  of  the  petition  of  the  Commissioners  of  the 
District  of  Columbia,  filed  herein,  and  it  appearing  to  the  Court 
that  the  notice  heretofore  ordered  herein  has  been  duly  published 
and  a  copy  thereof  has  been  duly  served  upon  such  of  the  owners 
of  the  fee  of  the  land  to  be  condemned  as  may  be  found  by  the 
Marshal  within  the  District  of  Columbia,  it  is  on  motion  of  counsel 
for  the  said  Commissioners,  this  1st  day  of  June,  A.  D.  1917,  or¬ 
dered, 

That  the  Marshal  summon  a  jury  of  five  experienced  judicious 
and  disinterested  men,  who  shall  be  free-holders  in  the  District  of 
Columbia,  not  related  to  any  person  interested  in  this  proceeding, 
and  not  in  the  service  or  employment  of  the  District  of  Columbia 
or  of  the  United  States  to  be  empaneled  and  sworn  on  the  15th  day 
of  June,  A.  D.  1917,  at  ten  o’clock  A.  M.,  to  assess  the  dam- 
40  ages  each  owner  of  the  land  to  be  taken  may  sustain  by  rea¬ 
son  of  the  extension  of  Bennings  road,  from  15th  street  east 
to  Oklahoma  avenue,  in  the  District  of  Columbia  and  the  condem¬ 
nation  of  the  land  necessary  for  the  purpose  of  such  opening,  ex¬ 
tension,  widening  or  straightening;  and  to  assess  the  benefits  result¬ 
ing  therefrom,  including  the  expenses  of  this  proceeding,  in  accord- 
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ance  with  the  provisions  of  the  Code  of  Law  for  the  District  of  Co¬ 
lumbia,  under  which  this  proceeding  has  been  instituted. 

By  the  Court : 

WALTER  I.  McCOY, 

Justice . 

Marshal's  Return. 

June  15,  1917. 

Pursuant  to  the  within  order  summoned  the  following  Jury: 

1.  Appleton  P.  Clark,  Jr. 

2.  J.  Henry  Small,  Jr. 

3.  Austin  E.  Heiss. 

4.  George  G.  Seibold. 

5.  Thomas  M.  Harvey. 

*  MAURICE  SPLAIN, 

U.  S.  Marshal. 

R, 

41  Petition  of  Nathaniel  Wilson  to  he  Made  a  Defendant. 

Filed  June  5,  1917. 

******* 

To  the  Honorable  the  Supreme' Court  of  the  District  of  Columbia, 
holding  a  District  Court: 

The  petition  of  Nathaniel  Wilson,  of  the  District  of  Columbia, 
respectfully  represents: 

I.  That  he  is  now  and  has  been  for  many  years  the  owner  in  his 
own  right  of  a  tract  of  land  on  the  North  side  of  Benning  Road, 
East  of  Fifteenth  Street,  Northeast,  and  adjoining  on  the  East  what 
was  formerly  known  as  Graceland  Cemetery. 

Said  tract  was  subdivided  and  streets  and  avenues  were  dedicated 
under  and  in  compliance  with  the  requirements  of  the  Highway  Ex¬ 
tension  Plan,  made  and  recorded  under  the  Act  of  Congress  of 
March  2,  1893,  (27  Stats.,  p.  532). 

II.  The  tract  contained  about  seven  and  one-fourth  acres  of  land, 
of  which  about  one-third  or  one-fourth  part  by  the  subdivision  was 
dedicated  for  streets  and  alleys,  including  a  strip  twenty  feet  wide 
for  parking  on  the  southern  boundary.  The  plat  of  the  subdivision 
shows  over  one  hundred  lots,  containing  about  230,000  square  feet. 

III.  At  the  same  time  the  tract  adjoining,  of  about  the  same  size, 
belonging  to  Lemuel  Triplett  and  others,  of  West  Virginia,  was  in 
like  manner  subdivided.  Said  two  subdivisions  were  recorded  and 
designated  and  are  known  as  “East  Side  Park.” 

IV.  On  the  south  both  subdivisions  abut  on  the  strip  of  land  be¬ 
longing  to  the  Columbia  Railway  Company,  acquired  by  it  under 

the  Act  of  Congress  approved  June  13th,  1898,  (30  Stats. 

42  445),  which  is  occupied  and  used  by  the  Columbia  Railwav 
and  the  Washington,  Baltimore  and  Annapolis  Railroad, 

and  their  tracks  and  cars. 
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V.  The  two  tracts  remain  in  practically  the  same  condition  they 
were  when  the  plats  were  recorded  as  aforesaid.  No  streets  have  been 
opened  and  no  improvements  of  any  consequence  have  been  made. 
The  annual  taxes  on  the  petitioner’s  tract  amount  to  over  $250. 

VI.  An  Act  of  Congress  entitled  an  Act  for  the  widening  of  Ben- 

ning  Road  (to  110  feet),  was  approved  May  16th,  1908.  (35  Stats., 

163.)  No  proceeding  was  ever  instituted  under  this  Act. 

VII.  Subsequently  under  the  District  Appropriation  Act  of 
March  4,  1913  (37  Stats.,  1142),  giving  authority  to  the  Commis¬ 
sioners  of  the  District  of  Columbia  to  open  or  widen  any  street, 
avenue,  road  or  highway,  a  proceeding  was  instituted  in  this  Court 
on  the  12th  of  April,  1914,  (No.  1107)  for  the  widening  of  Benning 
Road. 

When  about  to  proceed  to  trial  in  this  Court,  more  than  a  year 
after  the  suit  was  begun,  a  mistake  was  discovered  in  one  of  the 
sheets  of  the  highway  plan,  which  was  supposed  to  require  suspen¬ 
sion  of  the  proceedings. 

VIII.  Subsequently  on  the  26th  of  March,  1917,  a  new  proceed¬ 
ing  (No.  1296)  was  begun  for  the  same  purpose.  This  proceeding 
is  now  pending. 

IX.  The  petitioner  prays  that  lie  may  be  made  or  permitted  to 
become  and  appear  as  a  defendant  in  this  proceeding,  in  order  that 
lie  may  assert  and  protect  his  rights  in  respect  of  any  assessments 

that  may  be  made  upon  his  aforesaid  real  estate,  and  also  de- 
43  fend  his  rights  and  interests  in  respect  of  the  ascertainment 
and  assessment  of  the  amount  to  be  awarded  for  and  in  re¬ 
spect  of  land  condemned  and  taken  for  the  purposes  described  in 
said  petition,  and  also  to  aid  in  the  execution  of  a  public  statute 
which  has  remained  on  the  statute  books  unexecuted  since  May, 
1908. 


NATHL.  WILSON. 


District  of  Columbia,  ss: 


Nathl.  Wilson,  being  first  duly  sworn  deposes  and  says,  that  he 
has  read  the  foregoing  and  annexed  petition  by  him  subscribed  and 
knows  the  contents  thereof ;  that  the  facts  therein  stated  upon  his 
own  knowledge  are  true,  and  that  those  stated  upon  information  and 
belief  he  believes  to  be  true. 

NATHL.  WILSON. 


Subscribed  and  sworn  to  before  me  this  28th  day  of  May,  A.  D. 
1917. 

[seal.]  E.  L.  WHITE, 

Notary  Public  for  the  District  of  Columbia. 

Order  Admitting  Nathaniel  Wilson  as  a  Party  Defendant. 

Filed  June  5,  1917. 

******* 

On  hearing  and  considering  the  petition  of  Nathaniel  Wilson  to 
become  and  be  made  a  party  defendant  in  the  above  entitled  case,  it 
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is  ordered  by  the  Court,  this  5"  day  of  June,  1917,  that  the 
44  prayer  of  the  petitioner  be  granted  and  that  he  be  made  a  de¬ 
fendant  herein  as  prayed. 

WALTER  I.  McCOY. 


Motion  of  Odell  S.  Smith  to  Vacate  Order  to  Summon  a  Jury. 

Filed  June  13,  1917. 

******* 

Now  conies  Odell  S.  Smith,  appearing  specially  for  the  purposes 
of  this  motion  and  none  other,  and  showing  to  the  Court  that  he  is 
the  owner  of  land  described  in  the  petition  as  Lots  numbered  ten 
(TO),  eleven  (11)  and  twelve  (12)  in  Square  taxed  as  Square  forty- 
five  hundred  and  thirteen  (4513),  and  further  showing  to  the  Court 
that  it  has  not  acquired  jurisdiction  over  the  several  property  owners 
or  properties  concerned  in  this  proceeding  including  him,  the  said 
Odell  S.  Smith,  for  the  reason  that  no  notice,  by  publication  or 
otherwise,  has  been  given  under  the  amended  petition  filed  herein 
on  the  18th  day  of  May,  A.  L).  1917 ;  wherefore  he  says  that  the 
Court  is  without  jurisdiction  to  proceed  herein: 

Moves  the  Court  to  vacate  the  order  to  summon  a  jury  passed 
herein  on  the  first  day  of  June  A.  D.  1917. 

W.  C.  SULLIVAN, 

Attorney  for  Odell  S.  Smith,  Appearing  Specially 

for  the  Purposes  of  This  Motion  and  None  Other. 

District  of  Columbia,  ss: 

I,  William  C.  Sullivan,  on  oath  say  that  I  am  attorney 
45  for  Odell  S.  Smith  and  make  this  affidavit  in  that  capacity 
solely  for  the  purpose  of  the  foregoing  and  annexed  motion 
and  none  other;  that  I  have  read  the  said  motion  and  know  the 
statements  therein  contained  and  that  the  said  statements  are  true 
to  the  best  of  my  knowledge,  information  and  belief. 

WILLIAM  C.  SULLIVAN. 


Subscribed  and  sworn  to  before  me  this  13"  dav  of  June  A.  D. 
1917. 


J.  R.  YOUNG, 

Clerk, 

By  C.  B.  COFLIN, 

Asst.  Clk. 


Motion  of  Washington  Railway  and  Electric  Company  to  Vacate 

Order  to  Summon  Jury. 

Filed  June  13,  1917. 

******* 

Now  comes  the  Washington  Railway  and  Electric  Company,  ap¬ 
pearing  specially  for  the  purposes  of  this  motion  and  none  other, 
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and  showing  to  the  Court  that  it  is  the  owner  of  land  on  the  south 
side  of  Henning  road,  east  of  Fifteenth  Street,  which  may  be  sub¬ 
ject  to  an  assessment  of  benetits  in  this  cause,  that  it  is  also  the 
owner  of  a  right  of  way  thirty  feet  wide  delineated  on  the  plat  an¬ 
nexed  to  the  original  petition  tiled  in  the  above  entitled  cause,  the 
acquisition  of  the  title  to  which  will  be  necessary  in  order  to  accom¬ 
plish  the  purposes  of  the  said  petition,  and  further  showing  to  the 
Court  that  it  has  not  acquired  jurisdiction  over  the  several  property 
owners  or  properties  concerned  in  this  proceeding,  including 
46  it,  the  said  Washington  Railway  and  Electric  Company,  espe¬ 
cially  for  the  purpose  of  assessing  benetits,  and  that  no  notice 
hy  publication  or  otherwise,  has  been  given  under  the  amended  pe¬ 
tition  filed  herein  on  the  18th  day  of  May,  A.  D.  1917 ;  wherefore,  it 
says  that  the  Court  is  without  jurisdiction  to  proceed  herein: 

Moves  the  Court  to  vacate  the  order  to  summon  a  jury  passed 
herein  on  the  1st  day  of  June,  A.  D.  1917. 

W.  C.  SULLIVAN, 

Attorney  for  Washington  Railway  &  Electric 
Company,  Appearing  Specially  for  the  Pur - 
poses  of  This  Motion  and  None  Other. 


District  of  Columbia,  ss: 

I,  William  C.  Sullivan,  on  oath  say  that  I  am  attorney  for  the 
Washington  Railway  and  Electric  Company,  and  make  this  affidavit 
in  that  capacity  solely  for  the  purposes  of  the  foregoing  and  annexed 
motion  and  none  other;  that  1  have  read  the  said  motion  and  know 
the  statements  therein  contained  and  that  the  said  statements  are 
true  to  the  best  of  my  knowledge,  information  and  belief. 

WILLIAM  C.  SULLIVAN, 


Subscribed  and  sworn  to  before  me  this  13th  day  of  June,  A.  D. 
1917. 

J.  R,  YOUNG, 

Clerk, 

Bv  C.  B.  COFLIN, 

Asst.  Clk. 


47  Plea  in  Abatement  of  Josiah  S.  Tyree. 

Filed  June  13,  1917. 

******* 

Josiah  S.  Tyree,  appearing  specially  for  the  purposes  of  this  plea 
and  none  other,  says  that  he  is  owner  of  land  on  the  south  side  of 
Henning  Road,  east  of  Fifteenth  Street,  which  may  be  subject  to  an 
assessment  of  benefits  in  this  cause,  and  that  the  above  entitled  cause 
ought  to  be  abated  and  quashed  because  he  says  that  the  subject- 
matter  of  the  petition  and  of  the  amended  petition  in  the  above  en¬ 
titled  cause  filed  was,  at  the  time  of  the  attempted  institution  thereof 
and  as  well  at  the  time  of  the  filing  of  the  amended  petition  therein 
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and  still  is,  pending  in  this  honorable  Court  in  a  cause  numbered 
1107  on  the  District  Docket. 

W.  C.  SULLIVAN, 

Attorney  for  Josiah  S.  Tyree ,  Appearing  Specially 

for  the  Purposes  of  This  Plea  and  None  Other. 

District  of  Columbia,  ss: 

I,  William  C.  Sullivan,  on  oath  say  that  I  am  attorney  for  Josiah 
S.  Tyree  and  make  this  affidavit  in  my  said  capacity  specially  for 
the  purposes  of  the  foregoing  and  annexed  plea  and  none  other; 
that  I  have  read  the  said  plea  and  know  the  contents  thereof  and 
that  the  statements  therein  contained  are  true  to  the  best  of  my 
knowledge,  information  and  belief. 

WILLIAM  C.  SULLIVAN. 


48 


Subscribed  and  sworn  to  before  me  this  13  day  of  June, 
A.  D.  1917. 


J.  R.  YOUNG, 

Clerk, 

By  C.  B.  COFLIN, 

Asst.  Clk. 


Plea  in  Abatement  of  Emma  J.  Miller. 

Filed  June  13,  1917. 

******* 

Emma  J.  Miller,  appearing  specially  for  the  purposes  of  this  plea 
and  none  other,  says  that  she  is  owner  of  part  of  Lot  numbered 
Twenty-six  (26)  in  Square  numbered  Twenty-six  (26)  of  the  sub¬ 
division  known  as  Rosedale  and  Isherwood,  which  is  taxed  as  Square 
numbered  Forty-five  hundred  and  eleven  (4511),  which  may  be  sub¬ 
ject  to  an  assessment  of  benefits  in  this  cause,  and  that  the  above 
entitled  cause  ought  to  be  abated  and  quashed  because  she  says  that 
the  subject-matter  of  the  petition  and  of  the  amended  petition  in  the 
above  entitled  cause  filed  was,  at  the  time  of  the  attempted  institu¬ 
tion  thereof  and  as  well  at  the  time  of  the  filing  of  the  amended 
petition  therein  and  still  is,  pending  in  this  honorable  Court  in  a 
cause  numbered  1107  on  the  District  Docket. 

W.  C.  SULLIVAN, 

Attorney  for  Emma  J.  Miller,  Appearing  Specially 

for  the  Purposes  of  This  Plea  and  None  Other. 

District  of  Columbia,  ss: 

I,  William  C.  Sullivan,  on  oath  say  that  1  am  attorney  for 
49  Emma  J.  Miller  and  make  this  affidavit  in  my  said  capacity 
specially  for  the  purposes  of  the  foregoing  and  annexed  plea 
and  none  other;  that  I  have  read  the  said  plea  and  know  the  con¬ 
tents  thereof  and  that  the  statements  therein  contained  are  true  to 
the  best  of  my  knowledge,  information  and  belief. 

WILLIAM  C.  SULLIVAN. 
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Subscribed  and  sworn  to  before  me  this  13"  day  of  June,  A.  D. 
1917. 


J.  R.  YOUNG, 

Clerk , 

By  C.  B.  COFLIN, 

Asst.  Clk. 


Motion  to  Strike  Out  Pleas  in  Abatement. 

Filed  October  17,  1917. 

******* 

Now  come  the  petitioners  herein,  by  their  counsel,  and  move  to 
strike  out  the  pleas  in  abatement  heretofore  filed  herein,  on  the  fol¬ 
lowing  grounds : 

1.  That  the  pleas  are  insufficient. 

2.  That  the  former  proceeding,  which  is  referred  to  in  the  pleas, 
was  dismissed  on  the  same  day  that  the  pleas  in  abatement  were 
filed. 

3.  That  the  subject  matter  of  the  present  proceedings  is  materially 
different  from  that  of  the  former  proceeding,  and  under  a  different 
highway  plan. 

4.  That  the  former  proceeding  could  not  be  prosecuted. 

In  support  hereof,  the  petitioners  refer  to  such  parts  of  the  records 
in  District  Court  cause  number  1107,  as  are  pertinent  hereto, 
50  and  pray  that  the  same  may  be  read  as  part  hereof. 

CONRAD  H.  SYME, 

J.  F.  SMITH, 

Attorneys  for  the  District  of  Columbia. 

Please  take  notice  that  the  above  motion  is  calendared,  and  will 
be  called  for  hearing  before  Mr.  Justice  McCoy  next  motion  day. 

J.  F.  SMITH. 


Service  of  this  copy  acknowledged  this  17th  day  of  October  1917. 

T.  R.  NOEL. 

Memorandum  Opinion. 

Filed  November  1,  1917. 

******* 

This  case  is  before  the  Court  on  certain  motions  to  vacate  and  to 
strike  out,  and  on  certain  pleas  in  abatement. 

With  respect  to  the  pleas  in  abatement,  which  were  filed  on  the 
ground  that  there  was  pending  in  this  Court  a  proceeding  involving 
tlie  same  subject-matter  and  between  the  same  parties,  an  order  has 
been  entered  discontinuing  this  other  proceeding,  which  order, 
though  not  consented  to,  was  not  opposed  by  the  principal  objectors 
herein.  The  pleas  in  abatement  will,  therefore,  be  overruled. 
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51  The  first  ground  urged  in  support  of  the  motions  to  va¬ 
cate  is  that  the  original  petition  did  not  contain  a  particular 

description  of  the  land  to  be  condemned,  and  in  certain  instances 
only  gave  the  description  thereof  which  is  used  by  the  tax  assessor 
for  the  assessment  of  taxes.  The  Court  is  of  the  opinion  that  this 
objection  is  without  merit.  Section  491  B  of  the  Code  provides 
that  the  “petition  shall  contain  a  particular  description  of  the  land 
to  be  condemned  *  *  *”  The  description  in  the  instance  case 

seems  sufficiently  “particular”  for  all  practical  purposes. 

It  is  next  urged  that  the  original  petition  did  not  contain  the 
names  of  the  owners  of  the  fee  of  the  land  sought  to  be  condemned 
or  their  residences  so  far  as  the  same  were  ascertainable,  in  several 
specified  particulars.  The  first  and  second  of  these  are  that,  with 
respect  to  certain  parcels  owned  and  standing  in  the  name  of  George 
G.  Markham  and  of  Caleb  C.  Willard,  no  information  is  submitted 
showing  the  residences  of  any  of  the  owners  of  these  parcels.  As 
a  matter  of  fact,  the  owners  of  these  parcels  have  been  personally 
served  and  are  represented  by  counsel  who  have  entered  a  general 
appearance  in  this  cause.  While  a  more  accurate  and  desirable 
practice  would  have  been  to  insert  the  residences  of  such  owners, 
so  far  as  ascertainable,  the  Court  cannot  hold  that  the  failure  to  do 
so  renders  this  entire  proceeding  void.  Substantially  tbe  same  point 
appears  to  have  been  passed  upon  by  Mr.  Chief  Justice  Covington 
in  Tn  re  Widening  of  Wisconsin  Avenue,  etc.,  District  Court  case  No. 
1283,  wherein  the  Chief  Justice  uses  this  language: 

“As  to  any  person  who  is  a  resident  of  the  District  of  Columbia 
and  who  actually  is  found  and  whom  the  return  shows  to  be  served 
and  who  is  instructed  to  be  present  in  court  bv  that  service — 

52  and  very  much  more  so  when  he  is  present  in  court  by  his 
counsel — the  Court  holds  that  it  has  jurisdiction  over  him, 

notwithstanding  the  failure  of  the  petition  to  contain  accurately 
such  a  designation  of  his  residence  as  would  enable  him  most  ex¬ 
peditiously  to  be  found.  It  is  a  mere  matter  of  convenience,  about 
which  it  seems  to  the  Court  there  can  be  no  possible  contention. ” 

It  would  seem  that  where  no  residence  address  is  given  the  same 
principle  should  govern.  The  purpose  of  this  requirement  that  the 
residences  should  be  given  would  seem  to  be  simply  for  the  purpose 
of  service,  and  the  Court  so  holds. 

.  With  respect  to  the  next  objection  urged,  namely  that  the 
amended  petition  merely  uses  the  language  “Albert  Pifferling,  712 
18  st.  N.  E.,  and  Emanuel  Pifferling,  Linda  Bass  and  Helen  Rosen- 
feld,  non-residents,”  and  does  not  state  that  712  18  St.  N.  E.  is 
the  residence  of  Albert  Pifferling  and  makes  no  attempt  at  stating 
the  residences  of  any  of  the  alleged  non-residents,  the  Court  holds 
that  this  objection  is  not  well  taken.  It  is  obvious  that  the  address 
given  was  intended  as  the  residence  of  Albert  Pifferling,  and  fur¬ 
ther  it  appears  that  the  resident  heirs  of  David  Pifferling  have  been 
served.  In  the  brief  for  counsel  for  the  petitioner,  it  is  said  that  the 
addresses  of  the  non-resident  heirs  were  unknown.  This  statement 
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which  appears  in  the  brief,  should  certainly  have  been  inserted  in 
the  petition  where  it  would  properly  belong.  In  addition,  the  objec¬ 
tion  is  not  raised  by  the  Pifferling  heirs,  but  by  outsiders,  and  the 
Court  is  further  of  the  opinion  that  the  moving  parties  have  no 
standing  to  make  the  objection. 

The  next  objection  urged  is  with  regard  to  Francis  P.  Doyle  and 
Mary  E.  Rude.  This  objection  cannot  be  sustained  for  the  reasons 
stated  in  the  preceding  paragraph,  though  in  this  instance 

53  the  said  Doyle  and  Mary  E.  Rude  have  themselves  appeared 
specially  and  filed  a  motion  to  vacate.  However,  as  the  Court 

is  of  the  opinion  that  the  provision  is  simply  for  the  purpose  of 
service,  and  as  obviously  by  their  appearance,  special  though  it  be, 
it  is  evident  that  these  parties  have  been  apprised  of  the  pendency 
of  this  cause,  their  motion  must  also  be  overruled. 

The  point  that  the  word  “Claremont”  was  spelled  “Clarmont”  in 
the  petition  and  that  this  is  such  a  jurisdictional  defect  that  the 
motion  to  vacate  should  be  granted  is  hardly  deserving  of  serious 
consideration.  Besides  being  open  to  the  objection  heretofore 
pointed  out,  that  no  proper  party  in  interest  is  objecting,  the  Court 
believes  that  the  mere  misspelling  of  this  word  is  a  harmless  error. 
However,  it  seems  clear  that  a  little  more  care  exercised  by  the  office 
of  the  Corporation  Counsel  would  have  obviated  any  question  on 
the  point. 

The  next  two  points  raised  are  that  the  residence  of  Sarah  Gold¬ 
stein  was  stated  as  “Care  of  J.  C.  Weedon  Company,  324  East  Capi¬ 
tol  Street,”  and  that  instead  of  the  residences  of  Odell  S.  Smith 
and  Clarence  B.  Hight  their  places  of  business  were  given.  The 
Court  is  of  opinion  that  these  points  are  not  well  taken.  All  of 
these  parties  appear  to  have  been  personally  served,  and  the  language 
of  the  Chief  Justice,  quoted  above,  seems  applicable  to  this  conten¬ 
tion. 

Numerous  motions  to  vacate  and  dismiss  have  been  filed,  but  the 
general  principles  herein  stated  are  applicable  to  all. 

The  Court  cannot  approve  of  the  laxity  in  practice  followed  by 
the  Corporation  Counsel’s  office,  indicated  by  the  various 

54  grounds  of  the  motions  in  this  matter.  These  proceedings 
are  presumably  in  the  public  interest,  and  the  practice  com¬ 
plained  of  results  simply  in  delay  and  throws  an  unnecessary  bur¬ 
den  upon  the  Court. 

The  motions  to  vacate  must  be  overruled,  and  an  order  will  be 
entered  accordingly. 

WALTER  I.  McCOY, 

Justice. 
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Order  Overruling  Pleas  in  Abatement  and  Motion  to  ]'acate. 

Filed  November  3,  1917. 

******* 

This  proceeding  came  on  upon  the  pleas  in  abatement  filed  and 
upon  the  motion  to  vacate  the  order  directing  the  Marshal  to  sum¬ 
mon  a  jury,  which  were  argued  by  the  counsel  and  considered  by 
the  Court,  whereupon,  it  is  this  third  day  of  November  1917  ordered 
as  follows: 

The  Court  finds  as  a  fact  that  District  Court  cause  number  1107, 
referred  to  in  the  pleas  in  abatement  as  being  a  pending  case  in¬ 
volving  same  parties  and  subject  matter,  was  dismissed  on  the  same 
day  that  the  pleas  in  abatement  were  filed.  It  is  therefore  ordered 
that  the  said  pleas  in  abatement  be  and  the  same  are  hereby  over¬ 
ruled. 

It  is  further  ordered  that  the  motion  to  vacate  and  strike  out  the 
order  directing  Marshal  to  summon  a  jury  herein  be  and  the  same 
is  hereby  overruled. 

By  the  Court: 

WALTER  I.  McCOY, 

Justice. 

Objection  was  duly  made  and  exception  noted  to  the  fore- 
55  going  action  by  and  on  behalf  of  the  First  National  Bank 
of  Yonkers,  Robert  G.  Rind,  Odell  8.  Smith,  Emma  J. 
Miller,  Josiah  S.  Tyree,  Washington  Railway  A  Electric  Co.,  Mary 
L.  Wetzler,  D.  J.  McCarthy,  Francis  P.  Doyle,  Mary  E.  Rude, 
Charles  Miller  Young,  and  Janies  Murphy  and  on  behalf  of  each 
of  them. 

WALTER  I.  McCOY, 

J  ustice. 


Jury  Sworn  and  Date  of  Hearing  Set. 

Filed  November  3,  1917. 

******* 

The  Marshal  having  summoned  Appleton  P.  Clark,  Jr.,  J.  Henry 
Small  Jr.,  Austin  E.  Heiss,  George  G.  Seabold  and  Thomas  M. 
Harvey  as  a  jury  in  the  above  entitled  cause,  as  directed  by  an  order 
passed  herein  on  the  1st  day  of  June,  A.  D.  1917,  and  the  Court  hav¬ 
ing  accepted  the  said  jury  as  qualified,  and  having  administered 
them  an  oath  in  accordance  with  the  provisions  of  the  Code  of  Law 
for  the  District  of  Columbia,  under  which  this  proceeding  was  in¬ 
stituted,  it  is,  by  the  Court,  this  3rd  day  of  November,  A.  D.  1917, 
ordered,  that  the  said  jury  view  the  land  and  premises  to  be  con¬ 
demned  herein,  and  thereafter  at  ten  o’clock  A.  M.,  on  the  17th 
day  of  December,  A.  D.  1917,  appear  in  this  Court  and  hear  and  re¬ 
ceive  such  testimony  and  evidence  as  may  be  submitted  or  offered 
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on  behalf  of  the  District  of  Columbia  and  by  any  person  or  persons 
having  any  interest  in  this  proceeding,  in  the  presence  and 

56  under  the  direction  of  the  court. 

By  the  Court : 

WALTER  I.  McCOY, 

Justice. 

Separate  Answer  of  the  Washington  Railway  and  Electric  Co. 

Filed  December  19,  1917. 

******* 

The  Washington  Railway  &  Electric  Company,  without  waiving 
but  on  the  contrary  reserving  and  expressly  reiterating  each  and 
every  of  the  objections  heretofore  made  by  it  in  the  above  entitled 
cause,  for  answer  to  so  much  and  such  parts  of  the  petition  as 
amended  in  the  above  entitled  cause  filed  as  it  is  advised  it  is 
necessary  or  material  for  it  to  make  answer  unto,  answering,  says: 

(1)  It  admits  that  the  petitioners  are  the  Commissioners  of  the 
District  of  Columbia,  but  it  denies  that  the  petition  either  is  or  can 
be  filed  under  the  provisions  of  the  Act  of  Congress  approved  March 
4,  1913,  and  set  out  in  the  petition,  and  it  also  denies  that  there  is 
any  authority  of  law  for  the  maintenance  of  this  proceeding. 

(2)  It  denies  the  allegations  of  the  2nd  paragraph  of  the  petition. 

(3)  It  denies  the  allegations  of  the  3rd  paragraph  of  the  petition. 

(4)  It  admits  the  allegations  of  the  4th  paragraph  of  the  petition. 

(5)  It  denies  the  allegations  of  the  oth  paragraph  of  the  pe¬ 
tition. 

57  (6)  It  avers  that  there  is  no  plan  of  permanent  system 
of  highways  within  the  area  covered  by  this  proceeding;  avers 

that,  if  there  is  such  a  plan,  the  widening  proposed  herein  does  not 
conform  thereto;  denies  that  the  public  interests  require  the  widen¬ 
ing  proposed  herein,  and  denies  that  it  is  the  judgment  of  the 
petitioners  that  the  public  interests  so  require. 

WASHINGTON  RAILWAY  AND  ELECTRIC  — , 

By  W.  C.  SULLIVAN, 

Attorney. 

W.  C.  SULLIVAN,  Atty. 

Fiat  of  Justice  McCoy. 

Let  this  answer  be  filed. 

WALTER  I.  McCOY, 

Justice. 


Dec.  19,  1917. 
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Order  Discharging  Jury. 
Filed  December  23,  1918. 


It  appearing  to  the  Court  that  J.  Ilenry  Small,  one  of  the  jurors 
heretofore  empaneled  and  sworn  in,  has  died  pending  the  proceed¬ 
ings,  and  before  the  jury  had  reached  a  conclusion  as  to  the  verdict,  it 
is  by  the  Court  this  23rd  day  of  December,  1918,  ordered  that  the 
said  jury  heretofore  empaneled  and  sworn  herein  be  and  the  same 
are  hereby  discharged. 

By  the  Court : 

WALTER  I.  McCOY, 

Chief  Justice. 

58  Order  Directing  Marshal  to  Summon  New  Jury. 


Filed  February  1,  1919. 

******* 

The  jury  heretofore  empaneled  and  sworn  herein  having  been  by 
order  of  the  Court  discharged  by  reason  of  the  death  of  J.  Ilenry 
Small,  one  of  their  number,  it  is  by  the  Court  this  1st  day  of 
February,  1919,  ordered, 

That  the  Marshal  summon  a  new  jury  of  five  experienced  judicious 
and  disinterested  men,  who  shall  be  freeholders  in  the  District  of 
Columbia,  not  related  to  any  person  interested  in  this  proceeding, 
and  not  in  the  service  or  employment  of  the  District  of  Columbia  or 
of  the  United  States  to  be  empaneled  and  sworn  on  the  14th  day  of 
February,  A.  D.,  1919,  at  ten  o’clock  A.  M.,  to  assess  the  damages 
each  owner  of  the  land  to  be  taken  may  sustain  by  reason  of  the 
widening  of  Benning  Road,  from  loth  and  H  Streets,  Northeast, 
to  Oklahoma  Avenue,  in  the  District  of  Columbia,  and  the  con¬ 
demnation  of  the  land  necessary  for  the  purpose  of  such  widening; 
and  to  assess  the  benefits  resulting  therefrom,  including  the  ex¬ 
penses  of  this  proceeding,  in  accordance  with  the  provisions  of  the 
Code  of  LawT  for  the  District  of  Columbia,  for  which  these  proceed¬ 
ings  have  been  instituted. 

W.  C.  Sullivan  appearing  especially  for  all  of  the  parties  for  whom 
he  so  appeared  prior  to  the  hearing  before  the  fomer  jury  and  re¬ 
newing  severally  and  separately,  on  behalf  of  each  and  every  of  the 
said . parties,  each  and  every  of  the  objections,  questions  and  pro¬ 
positions  so  as  aforesaid  by  him  heretofore  raised  bv  him,  which  are 
all  and  every  of  them  hereby  severally  and  separately  overruled  and 
separate  and  several  exceptions  noted  by  the  Court  with  re- 
59  spect  thereto. 

By  the  Court: 

WALTER  I.  McCOY, 

Justice. 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


37 


Marshal’s  Return. 

Feb.  14,  1919. 

Pursuant  to  the  within  order  summoned  the  following  Jury: 

1.  A.  P.  Clark,  Jr. 

2.  Thomas  M.  Harvey. 

3.  George  G.  Seibold. 

4.  Austin  E.  Heiss. 

5.  William  F.  Hart. 

MAURICE  SPLAIN, 

U.  S.  Marshal. 
R. 

Order  Excusing  Juror  and  Directing  Marshal  to  Fill  Vacancy. 

Filed  March  1,  1919. 

*  *  *  *  *  *  * 


Objection  on  the  ground  of  interest  having  been  made  to 
Appleton  P.  Clark  one  of  the  jurors  empaneled  herein,  upon  his 
own  suggestion  it  is  by  the  Court  this  1st  day  of  March,  1919, 
ordered  that  the  said  Appleton  P.  Clark  be  and  he  is  hereby  ex¬ 
cused  and  that  the  Marshal  fill  the  vacancy  caused  thereby  and  em¬ 
panel  the  jury  on  the  4th  day  of  March,  1919  at  ten  o’clock, 
60  A.  M. 


By  the  Court. 


WALTER  I.  McCOY, 

Chief  Justice. 


Marshal’s  Return. 
Summoned  Benjamin  W.  Guy. 


Mch.  10,  1919. 


MAURICE  SPLAIN, 

U.  S.  Marshal. 

R. 

Order  Excusing  Certain  Jurors  and  Directing  Marshal  to  Summon 

.  New  Jurors. 


Filed  March  10,  1919. 

******* 

Objection  having  been  made  to  Thomas  M.  Harvey,  George 
Seibold  and  Austin  E.  Heiss,  jurors  heretofore  empaneled  herein  on 
the  ground  that  they  sat  and  heard  testimony  on  a  prior  panel  in  this 
case,  it  is  by  the  Court  this  10th  day  of  March,  1919,  ordered  that 
the  said  Thomas  M»  Harvey,  George  G.  Seibold  and  Austin  E.  Heiss 
be  excused  from  serving  on  the  jury  herein  and  that  the  Marshal  fill 
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the  vacancies  caused  thereby  by  summoning  three  substitutes  and 
empanel  the  jury  herein  on  "the  14th  day  of  March,  1919,  at  10:00 
o’clock  A.  M. 


By  the  Court : 


WALTER  I.  McCOY, 

Chief  Justice. 


61  Marshal’s  Return. 

March  14,  1919. 

Pursuant  to  the  within  order  summoned  the  following  Jurors: 

1.  Ralph  W.  Lee. 

2.  Oscar  J.  Ricketts. 

3.  Washington  Topham. 

MAURICE  8PLAIN, 

U.  S.  Marshal. 

R. 


Order  Selecting  Jury. 

Filed  March  14,  1919. 

******* 

It  is  by  the  Court  this  15th  day  of  March,  1919  ordered  that  the 
following  persons  are  by  the  Court  selected  as  jurors  herein  namely 
Benjamin  W.  Guy,  Ralph  W.  Lee,  Oscar  J.  Ricketts,  William  F. 
Hart,  and  Washington  Topham. 

0 

By  the  Court 

WALTER  I.  McCOY, 

^  Chief  Justice. 

Jury  Sworn  and  Date  of  Hearing  Set. 

Filed  March  14,  1919. 

******* 

The  Marshal  having  summoned  Ralph  W.  Lee,  Oscar  J.  Ricketts, 
Washington  Topham,  Benjamin  W.  Guy  and  William  F.  Hart  as 
a  jury  in  the  above  entitled  cause,  as  directed  by  several  orders 
62  heretofore  passed  herein,  and  the  Court  having  accepted  the 
said  jury  as  qualified,  and  having  administered  them  an  oath 
in  accordance  with  the  provisions  of  the  Code  of  Law'  for  the  District 
of  Columbia,  under  which  this  proceeding  wTas  instituted,  it  is,  by 
the  Court,  this  14th  day  of  March,  A.  D.  1919,  ordered,  that  the  said 
jury  view  the  land  and  premises  to  be  condemned  herein,  and  there¬ 
after  at  10  o’clock  A.  M.,  on  the  22nd  day  of  March,  A.  D.  1919, 
appear  in  this  Court  and  hear  and  receive  such  testimony  and  evi¬ 
dence  as  may  be  submitted  or  offered  on  behalf  of  the  District  of 
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Columbia  and  by  any  person  or  persons  having  any  interest  in  this 
proceeding,  in  the  presence  and  under  the  direction  of  the  Court. 

Bv  the  Court : 

WALTER  I.  McCOY, 

Chief  Justice. 

Order  Discharging  Jury  and  Directing  Marshal  to  Summon  New 

Jury. 

Filed  March  29,  1919. 

******* 

This  proceeding  having  come  on  pursuant  to  formal  order  for 
continuance  on  the  22nd  day  of  March,  A.  D.,  1919,  hearing  be¬ 
fore  the  jury  was  then  and  there  begun  and  at  the  conclusion  of  the 
day’s  proceedings  the  case  was  orally  continued  by  the  Court  and  the 
jury  excused  until  this  29th  day  of  March,  1919,  it  is  by  the  Court 
on  motion  of  the  Commissioners  of  the  District  of  Columbia  on  the 
ground  that  two  of  the  jurors  are  ineligible  this  29th  day  of 

63  March,  1919,  ordered  that  the  said  jury  heretofore  empaneled 
and  sworn  herein  be  and  the  same  is  hereby  discharged  and 

that  the  Marshal  summon  a  new  jury  of  five  experienced,  judicious 
and  disinterested  men,  who  shall  be  freeholders  in  the  District  of 
Columbia,  not  related  to  any  person  interested  in  this  proceeding, 
and  not  in  the  service  or  employment  of  the  District  of  Columbia  or 
of  the  United  States  to  be  empaneled  and  sworn  on  the  1st  day  of 
April,  A.  I).,  1919,  at  ten  o’clock,  A.  M.,  to  assess  the  damages  each 
owner  of  the  land  to  be  taken  may  sustain  by  reason  of  the  widening 
of  Benning  Road  from  15th  and  H  Sts.,  N.  E.,  to  Oklahoma  Avenue, 
in  the  District  of  Columbia,  for  which  this  proceeding  was  instituted, 
and  the  condemnation  of  the  land  necessary  for  the  purpose  of  such 
widening;  and  to  assess  the  benefits  resulting  therefrom,  including 
the  expenses  of  this  proceeding,  in  accordance  with  the  provisions 
of  the  Code  of  Law  for  the  District  of  Columbia,  under  which  this 
proceding  has  been  instituted. 

By  the  Court: 

WALTER  I.  McCOY, 

Chief  Justice. 

Marshal's  Return. 

April  1,  1919. 

Pursuant  to  the  within  order  summoned  the  following  Jury: 

1.  Wm.  F.  Hart, 

2.  Oscar  J.  Ricketts, 

64  3.  Washington  Topham, 

4.  Wm.  V.  Cox, 

5.  Charles  G»  Stott.  MAURICE  SPLAIN, 

U.  S.  Marshal. 

R. 
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April  1,  1919. 

The  Court  having  excused  Wm.  V.  Cox  and  Chas.  G.  Stott  from 
service  on  the  Jury  herein  referred  to,  and  having  directed  the 
Marshal  to  summon  two  jurors  to  fill  the  vacancies  herein,  the  Mar¬ 
shal  summoned  the  following  persons  to  serve  as  such  jurors: 

T  patAf  A  Rfirf 

2.  W.  C.  Van  Horn.  MAURICE  SPLAIN, 

U.  S.  Marshal. 

R. 

Memoranda. 

April  1,  1919. — Jury  sworn  and  hearing  set  for  April  4,  at  10  A. 
M. 

May  7,  1919. — Hearing  concluded  and  case  submitted  to  jury. 

65  Order  Fixing  June  13 th  for  Jury  to  Report  Assessment  Area. 

Filed  June  10,  1919. 

******* 

The  Court  having  been  notified  that  the  jury  are  ready  to  report 
their  finding  on  the  assessment  area  in  the  above  entitled  cause,  it  is 
by  the  Court  this  10th  day  of  June,  1919,  ordered,  that  the  said  jury 
appear  in  Court  for  the  aforesaid  purpose  on  Friday,  the  13th  day 
of  June,  1919,  at  10  o’clock,  A.  M. 

By  the  Court: 

WALTER  I.  McCOY, 

Chief  Justice. 

Report  on  Assessment  Area. 

Filed  June  13,  1919. 

******* 

Washington,  D.  C.,  June  13,  1919. 

We,  the  Jury  in  the  above  entitled  cause,  hereby  find  and  report 
the  assessment  area  for  benefits,  as  comprehended  under  this  pro¬ 
ceeding,  to  be  as  follows: 

Beginning  for  the  same  at  the  northwest  corner  of  Block  4062 
(Trindad),  at  the  intersection  of  Trindad  Avenue  and  Oats  Street, 
and  running  thence  wTith  the  southerly  line  of  Oats  Street  easterly  to 
its  intersection  wTith  Bladensburg  Road;  thence  easterly,  in  a  direct 
line  from  Bladensburg  Road,  along  the  south  side  of  K  Street,  to  the 
eastern  shore  line  of  Anacostia  River;  thence  in  a  northerly 
06  direction  along  the  eastern  shore  line  of  Anacostia  River  to 
the  boundary  line  between  the  District  of  Columbia  and  the 
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State  of  Maryland;  thence  southeasterly  on  the  said  boundary  line 
between  the  District  of  Columbia  and  Maryland  to  the  full  distance 
of  said  northeastern  boundary  line  at  the  point  where  Eastern  Ave¬ 
nue  intersects  with  Southern  Avenue;  thence  southerly  along  said 
boundary  line  (Southern  Avenue),  between  the  District  of  Columbia 
and  Maryland  to  Ridge  Road,  thence  westerly  on  the  north  side  of 
Ridge  Road  to  its  intersection  with  Anacostia  Road;  thence  in  a 
westerly  direction  from  Anacostia  Road  to  Spring  Road  at  its  inter¬ 
section  with  E  Street,  as  indicated  in  blue  pencil  on  accompanying 
map;  thence  along  the  north  side  of  E  Street,  from  its  intersection 
with  Cool  Spring  Road,  in  a  direct  line  westerly  to  13th  Street; 
thence  northerly  in  a  direct  line  from  E  Street,  at  its  intersection 
with  13th  Street,  to  the  north  side  of  Florida  Avenue ;  thence  easterly 
along  Florida  Avenue  to  Trinidad  Avenue ;  thence  northerly  along 
the  east  side  of  Trinidad  Avenue  to  the  place  of  beginning. 

Very  respectfully, 

W.  F.  HART. 

OSCAR  J.  RICKETTS. 

WASHINGTON  TOPHAM. 

LESTER  A.  BARR. 

W.  C.  VAN  HORN. 


(Here  follows  plat  of  assessment  area,  marked  page  67.) 

68  Order  to  Return  Verdict. 

Filed  November  6,  1919. 

******* 

The  Court  having  been  notified  that  the  jury  heretofore  empaneled 
herein  is  ready  to  return  its  verdict,  it  is,  by  the  Court,  this  6"  day 
of  Nov.,  1919,  ordered  that  the  said  jury  appear  and  return  its 
verdict  in  open  Court  on  the  10th  day  of  November,  1919,  at  ten 
o’clock,  A.  M. 

By  the  Court. 

WENDELL  P.  STAFFORD, 

Justice. 

Verdict  of  the  Jury. 

Filed  November  10,  1919. 

******* 

We,  the  jury  in  the  above  entitled  cause,  hereby  find  the  follow¬ 
ing  verdict  and  award  of  damages  for  and  in  respect  to  the  land  to 
be  condemned  and  taken  for  the  opening,  widening  and  extension 
of  Benning  Road,  from  15th  street,  east  to  Oklahoma  avenue,  to 
a  wddth  of  one  hundred  ten  feet,  in  the  District  of  Columbia,  as 
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shown  on  the  map  or  plat  filed  with  the  petition  in  this  cause, 
amounting  to  the  sum  of  fifty-eight  thousand  five  hundred  and  thirty- 
one  dollars  and  five  cents  ($58,531.05)  as  set  forth  in  Schedule  No. 
1,  hereto  annexed  as  part  hereof. 

And  we,  the  jury  aforesaid,  hereby  find  the  expenses  of  these 
proceedings  to  amount  to  the  sum  of  four  thousand  seven  hundred 
and  ninety-seven  dollars  and  twenty-five  cents  ($4,797.25). 
69  And  we,  the  jury  aforesaid,  hereby  find  the  amount  of 

benefits  accruing  by  reason  of  the  condemnation  of  land 
necessary  for  the  opening,  widening  and  extension  of  Benning  Road, 
from  15th  street,  east  to  Oklahoma  avenue,  as  aforesaid,  to  be  the 
sum  of  sixty-three  thousand  three  hundred  and  twenty-eight  dollars 
and  thirty  cents  ($(>3,328.30). 

And  we,  the  jury  aforesaid,  find  that  the  lots,  pieces  or  parcels  of 
land  which  will  be  benefited  by  this  aforesaid  opening,  widening  and 
extension  of  Benning  Road,  from  15th  street,  east  to  Oklahoma 
avenue,  in  the  District  of  Columbia,  are  the  lots  or  parts  of  lots, 
pieces  or  parcels  of  land  mentioned  and  described  in  Schedule  No.  2, 
hereto  annexed  as  part  hereof ;  and  we  hereby  find  that  the  several 
lots,  or  parts  of  lots,  pieces  or  parcels  of  land  mentioned  in  said 
Schedule  No.  2  will  be  benefited  to  the  extent  of  the  respective 
amounts  mentioned  and  set  forth  in  said  Schedule  No.  2,  and  we 
hereby  assess  against  the  said  lots,  or  parts  of  lots,  pieces  or  parcels 
of  land  respectively,  as  and  for  benefits,  as  aforesaid,  the  several 
amounts  specified  and  set  forth  in  said  Schedule  No.  2. 


Witness  our  hands  and  seals  this  10th  dav  of  November,  A.  D., 

1919. 

WM.  F.  HART.  [seal.] 

WASHINGTON  TOPHAM.  [seal.] 
OSCAR  J.  RICKETTS.  [seal.] 

LESTER  A.  BARR.  [seal.] 

W.  C.  VAN  HORN.  [seal.] 

70  Schedule  No.  1. 


.  Filed  November  10,  1919. 

*  *  *  *  *  *  3|( 

Award  of  Damages . 


Parcel  150/12. . . . 

Parcel  150/8 . 

Parcel  150/10. . . . 

Parcel  160/4 . 

Parcel  149/5 . 

Parcel  149/4 . 

Parcel  149/3 . 


Value  of  ground  taken  and  im¬ 
provements . 

Value  of  ground  taken  and  im¬ 
provements  . 

Value  of  ground  taken  and  im¬ 
provements . . . 

Value  of  ground  taken . 

Value  of  ground  taken . 

Value  of  ground  taken . 

Value  of  ground  taken . 


$16,104.62 


10,336.80 


11,454.57 

6,101.28 

766.69 

336.29 

283.24 
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Parcel  149/2. . . . 

.  Value  of  ground  taken . 

237.60 

Parcel  149/1 . . . . 

.  Value  of  ground  taken . 

219.38 

Square  4515 . 

.  Part  of  lot  17.  Value  of  ground 

taken . 

52.45 

Square  4515 . 

.  Part  of  lot  16.  Value  of  ground 

taken . 

52.45 

Square  4515 . 

.  Part  of  lot  19.  Value  of  ground 

taken . 

30.85 

Square  4515 . 

.  Part  of  lot  18.  Value  of  ground 

taken  . 

21.60 

Square  4515 . 

.  Part  of  lot  14.  Value  of  ground 

taken  . 

52.45 

Square  4515 . 

.  Part  of  lot  13.  Value  of  ground 

taken . 

52.45 

Square  4515 . 

.  Part  of  lot  12.  Value  of  ground 

taken . 

52.45 

Square  4515 . 

.  Part  of  lot  11.  Value  of  ground 

taken . 

78.68 

Square  4514 . 

.  Part  of  that  part  of  lot  15,  taxed 
as  lot  803.  Value  of  ground 

taken  . 

36.00 

Square  4514 . 

. .  Part  of  lot  802.  Value  of  ground 

taken  . 

96.00 

Square  4513 . 

. .  Part  of  lot  28.  Value  of  ground 

taken  and  improvements.  .  .  . 

3,000.00 

Square  4513 . 

.  .  Part  of  lot  27.  Value  of  ground 

taken  and  improvements. .  . . 

621.60 

Square  4513 .  .  .  .  , 

. .  Part  of  lot  26.  Value  of  ground 

taken  and  improvements.  . . . 

621.60 

Square  4513. . . . 

.  .  Part  of  lot  25.  Value  of  ground 

taken  and  improvements.  . . . 

621.60 

Square  4513 ... . 

.  .  Part  of  lot  24.  Value  of  ground 

taken  and  improvements. . .  . 

621.60 

Square  4513.  . .  . 

.  .  Part  of  lot  23.  Value  of  ground 

taken  and  improvements.  . . . 

621.60 

Square  4513. . . . 

.  .  Part  of  lot  22.  Value  of  ground 

taken  and  improvements.  . .  . 

621.60 

Square  4513. . . . 

.  .  Part  of  lot  21.  Value  of  ground 

taken  and  improvements .... 

621.60 

71  Square  4513  Part  of  lot  20.  Value  of  ground 

taken  and  improvements.  . . . 

621.60 

Square  4513. . . . 

. .  Part  of  lot  19.  Value  of  ground 

taken  and  improvements. . . . 

621.60 

Square  4513 .... 

.  .  Part  of  lot  12.  Value  of  ground 

taken . 

78.00 

Square  4513. . . . 

.  .  Part  of  lot  11.  Value  of  ground 

taken . 

78.00 

Square  4513 .... 

. .  Part  of  lot  853.  Value  of  ground 

taken  . 

54.60 

Square  4513 .... 

. .  Part  of  lot  854.  Value  of  ground 

taken . 

31.20 
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Square  4511 .  Part  of  lot  803.  Value  of  ground 

taken  and  improvements.  . .  . 

Square  4511 .  Part  of  lot  802.  Value  of  ground 

taken  . 

Square  4511 .  Part  of  lot  28.  Value  of  ground 

taken  . 

Square  4511 .  Part  of  lot  29.  Value  of  ground 

taken . 


Total  damages . 

Expenses  of  These  Proceedings. 

Amount  paid  by  Auditor  of  the  District  of 
Columbia  prior  to  June  21, 1919,  as  per  his 
statement  (hereto  attached),  to  the  Assist¬ 
ant  Corporation  Counsel,  dated  June  21, 

1919,  as  follows: 


Advertising  .  $141 . 60 

John  R.  Young,  Clerk .  42.90 

Witness  Fees  .  310.00 

Jurors’  Fees  .  870.00 

Stenographic  reports  of  proceedings  ..  1,082.70 

Do .  399.00 

Witness  fees .  150.00 


Amount  paid  by  Auditor  from  June  21, 
1919,  to  Oct.  27,  1919,  as  per  his  statement 
(hereto  attached),  of  Nov.  3,  1919,  as  fol¬ 
lows  : 

Smith  &  Hulse,  copying  list  of  squares, 


etc . .  64.75 

Stenographic  report  of  proceedings  ...  9.30 

Smith  &  Hulse,  copying  list  of  squares, 

etc.  .  55.00 

Norris-Peters  Co.,  reproducing  maps  . .  72.00 


Total  expenses  heretofore  paid  by  Audi¬ 
tor  D.C . 

72 

Jurors’  fees,  due  and  unpaid,  are  as  follows: 

Ralph  W.  Lee,  4  days,  at  $5  per  day 

(March  14,  21,  22, ‘and  29,  1919)  . .  20.00 

Benjamin  W.  Guy,  4  days,  at  $5  per  day 
(March  14,  21,  22,  and  29,  1919)  .  . 


2,600.00 

180.00 

189.00 

360.00 

$58,531.05 


$2,976.20 


201 . 05 
$3,177.25 


20.00 
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William  F.  Ilart,  G8  days,  at  $5  per  dav 
(Feb.  14,  18,  March  1,  10,  14,  21,  22, 

29,  April  1,  3,  4,  21,  24,  May  5,  6,  7, 

9,  26,  28,  29,  31,  June  3,  4,  5,  C,  9, 

13,  25,  26,  July  8,  9,  10,  11,  14,  15, 

16, 17, 18,  September  8,  9, 11,  12, 15, 

16,  18,  19,  22,  24,  October  2,  3,  6,  8, 

20,  21,  22,  23,  24,  25,  27,  30,  31,  No¬ 
vember  1,  3,  4,  5,  6,  8,  and  10,  1919)  340.00 

Washington  Topham,  64  days,  at  $5  per 
day  (March  14,  21,  22,  29,  April  1,  3, 

4,  21,  24,  May  5,  6,  7,  9,  26,  28,  29, 

31,  June  3,  4,  5,  6,  9, 13,  25,  26,  July 
8,  9, 10, 11, 14, 15, 16, 17, 18,  Sept,  8, 

9, 11, 12, 15, 16, 18, 19,  22,  24,  Oct.  2, 

3,  6,  8,  20,  21,  22,  23,  24,  25,  27,  30, 

31,  November  1,  3,  4,  5,  6,  8  and  10, 

1919)  . .  320.00 

Oscar  J.  Ricketts,  64  days,  at  $5  per  day 
(March  14,  21,  22,  29,  April  1,  3,  4, 

21,  24,  May  5,  6,  7,  9,  26,  28,  29,  31, 

June  3,  4,  5,  6,  9, 13,  25,  26,  July  8,  9, 

10,  11,  14,  15,  16,  17,  18,  Sept,  8,  9, 

11,  12,  15,  16,  18,  19,  22,  24,  Oct.  2, 

3,  6,  8,  20,  21,  22,  23,  24,  25,  27,  30, 

31,  Nov.  1,  3,  4,  5,  6,  8,  and  10, 1919)  320 . 00 

Lester  A.  Barr,  60  days,  at  $5  per  day 
(April  1,  3,  4,  21,  24,  May  5,  6,  7,  9, 

26,  28,  29,  31,  June  3,  4,  5,  6,  9,  13, 

25,  26,  July  8,  9,  10,  11,  14,  15.  16, 

17,  18,  Sept.  8,  9,  11,  12,  15,  16,  18, 

19,  22,  24,  Oct,  2,  3,  6,  8,  20,  21,  22, 

23,  24,  25,  27,  30,  31,  Nov.  1,  3,  4,  5, 

6,  8,  and  10,  1919)  .  300.00 

73 

W.  C.  Van  Horn,  60  days,  at  $5  per  day 
(April  1,  3,  4,  21,  24,  Mav  5,  6,  7,  9, 

26,  28,  29,  31,  June  3,  4,  5,  6,  9,  13, 

25,  26,  July  8,  9,  10,  11,  14,  15,  16, 

17,  18,  Sept.  8,  9,  11,  12,  15,  16,  18, 

19,  22,  24,  Oct.  2,  3,  6,  8,  20,  21,  22, 

23,  24,  25,  27,  30,  31,  Nov.  1,  3,  4,  5, 

6,  8,  and  10,  1919)  .  300.00 


Total  expenses 
Total  damages 


1,620.00 


4,797.25 
58,531 . 05 


Total  damages  and  expenses 


$63,328.30 
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Office  of  the 

Auditor  of  the  District  of  Columbia, 
Washington. 

Daniel  J.  Donovan,  Auditor. 


Subject:  Opening,  Widening,  Extension,  etc.,  Benning  Road. 


Mr.  Oscar  J.  Ricketts, 

314  Davidson  Building, 

loth  &  K  streets  N.  W., 
Washington,  D.  C. 


Sir: 


November  3,  1919. 


Supplementing  the  Auditor’s  letter  of  June  21,  1919,  addressed 
to  J.  F.  Smith,  Assistant  Corporation  Counsel,  relating  to  costs  in 
District  Court  Cause  No.  1296,  the  following  statement  is  submitted: 

Amount  paid  to  June  21,  1919,  as  per  statement  of  that 


date .  $2,976.20 

Payment  since  above  date,  as  follows: 

July  24,  1919: 

Smith  &  Hulse  for  copying  list  of  squares 

and  lots,  24  hours  @  $2.50 .  $60.00 

Reporting  further  proceeding  before  Mr. 

Chief  Justice  McCoy  &  a  jury .  4.75 

-  64.75 

74  Aug.  6,  1919,  John  R.  Young,  (fees)  .  9.30 

Oct.  27,  1919,  Smith  &  Hulse  for  copying  list  of 
squares  and  lots — 22  Hours  @  $2.50  .  55.00 


Very  respectfully, 


WT/L. 


$3,105.25 

D.  J.  DONOVAN, 
Auditor  of  the  District  of  Columbia. 
W.  T. 


Note. — In  addition  to  above  expenses,  the  Auditor  paid,  on  Sept. 
13,  1919,  the  bill  of  the  Norris-Peters  Co.,  for  reproducing  maps, 
amounting  to  $72.00.  This  item  is  included  in  expense  statement. 
11/4/19. 


O.  J.  RICKETTS. 
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Office  of  the 

Auditor  of  the  District  of  Columbia, 

Washington. 

Alonzo  Tweedale,  Auditor. 

Subject:  Opening,  Widening,  Extension,  etc.,  Benning  Road. 


J.  F.  Smith,  Esq., 

Assist.  Corporation  Counsel. 


June  21,  1919. 


Sir: 

In  the  matter  of  the  opening,  widening,  extension,  etc.,  of  Ben¬ 
ning  Road,  District  Court  Cause  No.  1296,  this  office  has  paid  to 
April  1,  1919,  as  follows: 


Advertising  .  $141 . 60 

John  R.  Young,  Clerk .  42.90 

Witness  fees .  310.00 

Jurors’  fees .  870.00 

Stenographic  reports  of  proceedings .  1,062.70 


$2,427.20 

Since  above  date  of  April  1,  1919,  this  office  has  also 
paid  for  stenographic  reports  of  proceedings: 

February  1  &  14th,  March  1,  4,  6,  10,  14,  22  &  29th, 


April  1  &  4th,  May  5,  6th  <fc  7th .  399.00 

Witness  fees .  150.00 


Total  paid  to  date 


$2,976.20 


Very  respectfully, 
CHS/L. 


A.  TWEEDALE, 

Auditor,  D.  C. 


75 


Schedule  No.  2. 


Benefits  Found  by  the  Jury. 


Square.  Lot.  Front  feet.  Benefits. 

N.  of  1049.  Sub.  1  .  $10.00 

“  2  7  .  10.00 

Of  41  3  E.  14  ft .  6.00 

“  “  3  W.  6  ft. .  4.00 

“  4  .  10.00 

“  5  b .  10.00 

“  6  .  10.00 
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Square. 


Lot.  Front  feet. 


Benefits. 


76 


1049.  Of. 


1 


Sub.  34 

<< 

33 

u 

32 

u 

31 

u 

17 

u 

18 

ll 

19 

ll 

20 

tl 

21 

ll 

3 

It 

4 

It 

5 

tl 

6 

It 

r* 

7 

ll 

8 

ll 

22 

Cl 

23 

ll 

24 

It 

25 

It 

26 

It 

27 

tl 

28 

ll 

29 

ll 

30 

1050.  Sub.  25 

2 

Of  3 
“  19 
“  26 
“  27 
44  28 
41  29 
5 

“  4 

44  4 

44  30 
44  31 
44  4 

44  3 

44  3 

Sub.  20 
44  21 
44  7 


1  29.08  ft.  nx.  E. 

50.92  on  IT.  St.  x  full  deptli  60.00 
E.  50.92  ft.  on  H.  St.  x  full 

depth  . 

. .  30.00 

.  18.00 

.  16.00 

.  16.00 

.  8.00 

.  8.00 

.  8.00 

.  8.00 

.  8.00 

.  10.00 

.  10.00 

.  10.00 

.  10.00 

.  10.00 

.  10.00 

.  6.00 

.  6.00 

.  6.00 

.  6.00 

.  6.00 

.  10.00 

.  10.00 

.  10.00 

.  10.00 

.  8.00 

.  30.00 

E.  20  ft.  on  G  St .  lO.OOv 

.  10.00 


.  36.00 

W.  10  ft .  10.00 

21.37  ft.  nx.  E.  38.62'  . .  10.00 


E.  8.76  ft.  on  Ave .  15.75 

W.  6.26  ft.  on  Ave.  . .  5.00 

15.11  ft.  on  Ave.  x  66.75 
nx.  W.  6.25  ft .  15.00 


10.00 

10.00 

9.00 

9.00 
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Square. 


77 


4068 


Lot.  Front  feet.  Benefits. 

“  9  9.00 

“  io  9.00 

“  ii  9.00 

“  22  .  1800 

“  14  15.00 

“  15  .  * .  9.00 

«  16  9.00 

<<  17  9.00 

«  18  9.00 

23  .  20.00 

«  24  .  20.00 

19  .  20.00 

818  1  *. .  20.00 

817  .  10.00 

17  . ' .  125.00 

815  55.00 

816  55.00 

813  55.00 

819  31.00 

67  .  22.00 

68  30.00 

69  30.00 

70  35.00 

71  .  11.00 

72  .  11.00 

#73  .  11.00 

74  .  11.00 

75  .  11.00 

76  .  11.00 


Square  Lot  Benefits 

78  4068  Continued .  77  . 


22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 


4 — 4051a 
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Square 


79  4068  Continued 


4072 


4073 


80  4073  Continued 


,*s 


Lot 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 


Oi 

58 

69 

60 

61 

62 

63 

64 

65 

66 
21 
20 
17 
16 
15 
14 
13 
12 
11 
10 

9 

8 

7 

6 

5 

4 

All 


Benefits 


15.00 

15.00 

> 


f 


4479 
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Square  Lot 

4483  .  1 

.  2 

.  3 

.  4 

.  5 

.  6 

.  7 

.  8 

.  9 

.  10 

E.  of  4483 .  1 

.  2 

.  3 

.  4 

.  5 

.  6 

.  7 

.  8 

.  9 

.  10 

4484  .  1 

81  4484  Continued .  2 

.  3 

.  4 

.  5 

.  6 

.  7 

.  8 

.  9 

.  10 

.  11 

.  12 

.  13 

.  14 

.  15 

.  16 

.  17 

.  18 

.  19 

.  20 

4488  .  1 

.  2 

.  3 

.  4 

5 

.  6 

.  7 


Benefits 
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Square 


Lot 


Benefits 


.  9 

.  10 

82  4488  Continued .  11 

4489  .  All 

4491  .  All 

4494  .  1 

.  2 

. ' .  3 

.  4 

.  5 

.  6 

.  ( 

.  8 

.  9 

.  10 

.  11 

.  12 

.  13 

.  14 

.  15 

.  16 

.  17 

.  18 

.  19 

.  20 

.  21 

.  22 

23 

83  4494  Continued .  24 

.  25 

.  26 

.  27 

.  28 

.  29 

.  30 

.  31 

. 32 

.  33 

.  34 

.  35 

.  36 

3T 

4506  . I!!!!!!!!’.!!!!’.!!  1 1 ! !  1 

.  2 

. .  3 

.  4 

.  5 

.  6 

.  7 


6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 
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Square 


84  4506  Continued 


85  4506  Continued 


Lot  Benefits 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 

а.  oo 

б. 00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
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Square 


86  4506  Continued 

4507  . 


Lot 

Benefits 

57 

6.00 

58 

6.00 

59 

6.00 

60 

6.00 

61 

6.00 

62 

6.00 

63 

6.00 

64 

6.00 

65 

6.00 

66 

6.00 

67 

6.00 

68 

6.00 

69 

6.00 

70 

6.00 

71 

6.00 

72 

6.00 

73 

1 

40 . 00 

2 

40.00 

3 

40.00 

4 

40.00 

5 

40.00 

6 

40.00 

7 

40.00 

8 

40 . 00 

9 

40.00 

20 

40.00 

21 

40.00 

22 

40.00 

23 

40.00 

24 

40.00 

25 

40.00 

26 

6.00 

27 

6.00 

28 

6.00 

29 

6.00 

30 

6.00 

31 

6.00 

32 

6.00 

33 

6.00 

34 

6.00 

35 

6.00 

36 

6.00 

37 

6.00 

38 

6.00 

39 

6.00 

40 

6.00 

41 

6.00 

42 

6.00 

87  4507  Continued 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL 


55 


Square 


<• 


88  4507  Continued 


4  +  * 


Lot 

Benefits 

43 

6.00 

44 

6.00 

45 

6.00 

46 

6.00 

47 

19 

18 

6.00 

17 

6.00 

16 

6.00 

15 

6.00 

14 

6.00 

13 

6.00 

12 

6.00 

11 

6.00 

10 

6.00 

48 

40.00 

49 

40.00 

50 

40.00 

51 

40.00 

52 

40.00 

53 

40.00 

54 

40.00 

55 

40.00 

56 

40.00 

57 

40.00 

58 

40.00 

59 

40.00 

60 

40.00 

61 

40.00 

62 

40.00 

63 

40.00 

64 

40.00 

65 

40.00 

66 

40.00 

67 

40.00 

68 

69 

6.00 

70 

6.00 

71 

6.00 

72 

6.00 

73 

6.00 

74 

6.00 

75 

6.00 

76 

6.00 

77 

6.00 

78 

6.00 

79 

6.00 

80 

6.00 

61 

6.00 
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807 

• 

21 
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808 

22 

30.00 
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23 
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24 
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25 
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26 
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28 
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57 
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33 
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34 
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36 
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37 
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38 

3.00 

39 
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40 

3.00 

41 
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42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 
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r* 

/ 
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8 

12.50 

9 
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10 
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11 

150.00 

12 
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13 
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14 
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18 
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19 
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16 
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17 
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1 

2 

3 

4 

5 

•  •  •  •  • 

6 

7 

15 

16 

17 
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18 

4.00 

19 

4.00 

20 

4.00 

21 

4.00 

22 

4.00 

23 

4.00 

24 
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26 

4.00 

27 

3.00 

28 
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31 
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154  8 . 00 
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158  8 . 00 

159  8 . 00 
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234  6.00 

235  6.00 

236  6.00 

237  6.00 

164  8.00 

165  8.00 

166  8.00 

167  8.00 
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182  6 . 00 

183  6.00 

184  6.00 

185  6.00 

186  6.00 

187  6.00 

188  6.00 

189  6.00 

190  6.00 

191  8 . 00 

63  . 

76  . 

77  . 

78  . 

800  . 

801  . 

802  . 

106  4541  Continued  81  . 

.  82  . 

.  83  . 

.  84  . 

.  85  . 

.  86  . 

.  87  . 


105  4550  Continued 


4541 


5— 4051a 


66 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMa  J.  MILLER  ET  AL. 


Square 


107  4541  Continued 


5053 


5067 


Lot 

Benefits 

88 

74 

75 

36 

12.50 

37 

10.00 

38 

10.00 

39 

10.00 

40 

10.00 

41 

10.00 

42 

10.00 

43 

10.00 

44 

10.00 

107 

9.00 

108 

9.00 

109 

9.00 

110 

12.00 

113 

8 . 00 

114 

8.00 

115 

8.00 

48 

10.00 

49 

10.00 

50 

10.00 

51 

10.00 

52 

10.00 

53 

10.00 

54 

10.00 

55 

10.00 

56 

10.00 

o< 

10.00 

58 

10.00 

59 

10.00 

60 

10.00 

61 

10.00 

62 

15.00 

33 

15.00 

32 

10.00 

31 

8 . 00 

30 

8.00 

29 

5 . 00 

34 

3 . 00 

35 

3 . 00 

805 

5 . 00 

809 

3 . 00 

807 

3 . 00 

811 

3.00 

1 

2 

3 


CUNO  H.  RUDOLni  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


67 


Square  Lot  Benefits 

108  5067  Continued .  5  . 


6 

7 

8 
9 

10 

11 


5068 

.  1 

.  2 

5076 

. : .  i 

.  2 

3.00 

3.00 

.  3 

3.00 

.  4 

3.00 

.  5 

3.00 

.  6 

3.00 

.  7 

3.00 

.  8 

3.00 

.  9 

3.00 

. .  10 

3.00 

.  11 

3.00 

3.00 

.  12 

.  13 

3.00 

.  14 

3.00 

. . . .  15 

3.00 

3.00 

.  16 

.  17 

3.00 

109 

5076  Continued  . . 

.  18 

3.00 

.  19 

3.00 

.  20 

3.00 

.  21 

3.00 

.  22 

3.00 

.  23 

3.00 

.  24 

3.00 

.  25 

3.00 

.  26 

3.00 

.  27 

3.00 

.  28 

3.00 

.  29 

3.00 

.  30 

3.00 

.  31 

3.00 

.  32 

3.00 

.  33 

3  00 

.  34 

3.00 

.  35 

3.00 
3  00 

.  36 

37 

3.00 

3.00 

3.00 

3.00 

.  38 

• 

.  39 

•  • 

.  40 

68 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMa  J.  MILLER  ET  AL. 


Square 


110  5076  Continued 


111  5077  Continued 


Lot 

Benefits 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

49 

50 

3.00 

51 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

o 

3.00 

6 

3.00 

i 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

12.00 

800 

27 

12.00 

28 

4.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL, 


69 


Square 


112  5077  Continued 


113  5077  Continued 


Lot  Benefits 


38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

8.00 


70 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


114  5078 


Lot 

Benefits 

87 

3.00 

88 

3.00 

89 

3.00 

90 

3.00 

91 

3.00 

92 

3.00 

93 

3.00 

94 

3.00 

95 

3.00 

96 

3.00 

97 

3.00 

98 

3.00 

99 

3.00 

100 

3.00 

101 

3.00 

102 

3.00 

103 

3.00 

104 

3.00 

105 

3.00 

106 

3.00 

107 

3.00 

108 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


71 


Square 


115  5078  Continued 


116  5078  Continued 


Lot  Benefits 


28 

29 

30 

31 
81 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 
82 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 
800 

74 

75 

76 

77 


3.00 
3.00 
3.00 
3.00 
6.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
6.00 
3.00 
3.00 
3.00 
6.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.0U 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
•  •  •  • 
6.00 
3.00 
3.00 
3.00 


4 


72 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


5079 


117  5079  Continued 


118  5079  Continued 


Lot 

Benefits 

78 

3.00 

79 

3.00 

80 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

802 

4.00 

800 

4.00 

801 

4.00 

25 

3.00 

26 

3.00 

67 

6.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


73 


Square 


119  5079  Continued 

5080  . 

5082  . 

5083  . 


Lot 

Benefits 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

DO 

3.00 

56 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

All 

1 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

120  5083  Continued 


74 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square  Lot  Benefits 

.  29  3.00 

.  30  3.00 

.  31  3.00 

.  32  3.00 

.  33  3.00 

.  34  3.00 

.  35  3.00 

.  36  3.00 

.  37  3.00 

.  38  3.00 

.  39  3.00 

.  40  3.00 

.  41  3.00 

.  42  3.00 

.  43  3.00 

.  44  3.00 

.  45  3.00 

.  46  3.00 

.  47  3.00 

.  48  3.00 

.  49  3.00 

.  50  3.00 

121  5083  Continued .  51  3.00 

.  52  3.00 

.  53  3.00 

.  54  3.00 

.  55  3.00 

.  56  3.00 

.  57  3.00 

.  58  3.00 

.  59  3.00 

.  60  3.00 

.  61  3.00 

.  62  3.00 

.  63  3.00 

.  64  3.00 

.  65  3.00 

.  66  3.00 

.  67  3.00 

.  68  3.00 

.  69  3.00 

.  70  3.00 

. 71  3.00 

.  72  3.00 

.  73  3.00 

.  74  3.00 

.  75  3.00 

.  76  3.00 

.  77  3.00 

.  78  3.00 


CUNO  H.  RUDOLPn  ET  AL.  VS.  EMMa  J.  MIU.KK  ET  AL. 


76 


Square 

122  5083  Continued  . . . . 


123  5083  Continued 


Lot 

Benefits 

79 

3.00 

80 

3.00 

81 

3.00 

82 

3.00 

83 

3.00 

84 

3.00 

85 

3.00 

86 

3.00 

87 

3.00 

88 

3.00 

89 

3.00 

90 

3.00 

91 

3.00 

92 

3.00 

93 

3.00 

94 

3.00 

95 

3.00 

96 

3.00 

97 

3.00 

98 

3.00 

99 

3.00 

100 

3.00 

101 

3.00 

102 

3.00 

103 

3.00 

104 

3.00 

105 

3.00 

106 

3.00 

107 

3.00 

108 

3.00 

109 

3.00 

110 

3.00 

111 

3.00 

112 

3.00 

113 

3.00 

114 

3.00 

115 

3.00 

116 

3.00 

117 

3.00 

118 

3.00 

119 

3.00 

120 

3.00 

121 

3.00 

122 

3.00 

123 

3.00 

124 

3.00 

125 

3.00 

126 

3.00 

127 

3.00 

76 
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Square 


5084  . 

124  5084  Continued 


125  5084  Continued 


Lot 

Benefits 

128 

3.00 

129 

3.00 

130 

3.00 

131 

3.00 

132 

3.00 

133 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 
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77 


Square 


126  5084  Continued 


127  5084  Continued 


Lot  Benefits 


44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


TvS 


ri  NO  II  RUDOLPH  ET  At.  VS.  EMMa  J.  MILLER  ET  AL. 


Square  Lot  Benefits 

.  93  3.00 

.  94  3.00 

.  95  3.00 

.  96  3.00 

.  97  3.00 

.  98  3.00 

.  99  3.00 

.  100  3.00 

.  101  3.00 

.  102  3.00 

.  103  3.00 

.  104  3.00 

.  105  3.00 

.  106  3.00 

.  107  3.00 

.  108  3.00 

.  110  3.00 

.  Ill  3.00 

.  112  3.00 

.  113  3.00 

.  114  3.00 

.  115  3.00 

.  116  3.00 

128  5084  Continued .  117  3.00 

.  118  3.00 

. 119  3.00 

.  120  3.00 

.  121  3.00 

.  122  3.00 

.  123  3.00 

.  124  3.00 

.  125  3.00 

.  126  3.00 

.  127  3.00 

.  128  3.00 

.  129  3.00 

.  130  3.00 

.  131  3.00 

.  132  3.00 

.  133  3.00 

.  134  3.00 

.  135  3.00 

.  191  3.00 

.  138  3.00 

.  139  3.00 

.  140  3.00 

.  141  3.00 

.  142  3.00 
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Square 


129  5084  Continued 


130  5084  Continued 


Lot 

Benefits 

143 

3.00 

144 

3.00 

145 

3.00 

146 

3.00 

147 

3.00 

148 

3.00 

149 

3.00 

150 

3.00 

151 

3.00 

152 

3.00 

153 

3.00 

154 

3.00 

155 

3.00 

156 

3.00 

157 

3.00 

158 

3.00 

159 

3.00 

160 

3.00 

161 

3.00 

162 

3.00 

163 

3.00 

164 

3.00 

165 

3.00 

166 

3.00 

167 

3.00 

168 

3.00 

169 

3.00 

170 

3.00 

171 

3.00 

172 

3.00 

173 

3.00 

174 

3.00 

175 

3.00 

176 

3.00 

177 

3.00 

178 

3.00 

179 

3.00 

180 

3.00 

181 

3.00 

182 

3.00 

183 

3.00 

184 

3.00 

185 

3.00 

186 

3.00 

187 

3.00 

188 

3.00 

189 

3.00 

190 

3.00 

80  CtJtfO  H.  RUDOLPH  ET  AL.  V$.  EMMA  J.  MILLER  ET  AL. 


5085 


Square 


131  5085  Continued 


5086 
132  5087 


Lot 

Benefits 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

1 

3.00 

25 

15.00 

827 

4.00 

828 

4.00 

815 

3.00 

27 

4.00 

814 

6.00 

32 

4.00 

31 

3.00 

30 

3.00 

CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMa  J.  MILLER  ET  AL. 
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Square 


133  5087  Continued 


5088 


Lot 

Benefits 

29 

3.00 

22 

12.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

813 

6.00 

38 

3.00 

39 

3.00 

818 

819 

3.00 

804 

6.00 

803 

4.00 

5 

12.00 

4 

12.00 

802 

6.00 

28 

6.00 

801 

10.00 

800 

6.00 

826 

10.00 

825 

6.00 

806 

6.00 

807 

4.00 

8 

808 

809 

•  •  •  •  • 

816 

822 

821 

3.00 

820 

3.00 

11 

5.00 

12 

5.00 

13 

6.00 

14 

8.00 

15 

5.00 

16 

5.00 

823 

3.00 

824 

4.00 

18 

4.00 

810 

811 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

6 — 4051a 


82 
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Square 

134  5088  Continued 


135  5088  Continued 


Lot 

Benefits 

t 

3.00 

8 

3.00 

0 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.001 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

0 
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Square 


136  5088  Continued 


137  5088  Continued 


Lot  Benefits 


55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 
100 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


101  3.00 

102  3.00 


\ 


84 
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Square 


138  5088  Continued 


5089 


139  5089  Continued 


Lot 

Benefits 

103 

3.00 

104 

3.00 

105 

3.00 

106 

3.00 

107 

3.00 

108 

3.00 

109 

3.00 

110 

3.00 

111 

3.00 

112 

3.00 

113 

3.00 

114 

3.00 

115 

3.00 

116 

3.00 

117 

3.00 

118 

3.00 

119 

3.00 

120 

3.00 

121 

3.00 

122 

3.00 

123 

3.00 

124 

3 .  UU 

125 

3.00 

126 

3.00 

127 

3.00 

128 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

f 
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Square 


5089 


140  5089  Continued 


5090 


Lot 

Benefits 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3,00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

o 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

1 

12.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

86 
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Square 


141  5090  Continued 


142  5090  Continued 


Lot 

Benefits 

V 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

32 

6.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3,00 

52 

3.00 

53 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


143  5091, 


144  5091  Continued 


Lot 

Benefits 

57 

3.00 

58 

4.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

4.00 

64 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

70 

6.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3  00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3 . 00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

88 
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Square 


145  5091  Continued 


5092 


t 


Lot  Benefits 


18 

19 

20 
21 
22 

23 

24 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 
67 
60 
61 
62 

63 

64 

65 

66 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
6.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3  00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


t 
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Square 


Lot  Benefits 


146  5092  Continued 


147  5092  Continued 


801 

3.00 

802 

3.00 

803 

3.00 

804 

3.00 

805 

3.00 

806 

3.00 

807 

3.00 

808 

3.00 

809 

3.00 

810 

3.00 

811 

3.00 

812 

3.00 

813 

3.00 

814 

3.00 

815 

8.00 

800 

6.00 

32 

6.00 

31 

3.00 

30 

3.00 

29 

3.00 

28 

3.00 

27 

3.00 

26 

3.00 

25 

3.00 

24 

3.00 

23 

3.00 

22 

3.00 

21 

3.00 

20 

3.00 

19 

.  3.00 

18 

3.00 

17 

3.00 

16 

3.00 

15 

3.00 

14 

3.00 

13 

3.00 

12 

3.00 

11 

3.00 

10 

3.00 

9 

3.00 

8 

3.00 

7 

3.00 

6 

3.00 

5 

3.00 

4 

3.00 

3 

3.00 

2 

3.00 

1 

12.00 

90 
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Square 

5093  . 


148  5093  Continued 


149  5093  Continued 


Lot  Benefits 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 


43  3 . 00 

44  3.00 

45  3.00 

46  3.00 

47  3 . 00 

48  3.00 

49  3.00 
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Square 


150  5093  Continued 


151  5093  Continued 


Lot 

Benefits 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

70 

3.00 

71 

3.00 

72 

3.00 

73 

3.00 

74 

3.00 

75 

3.00 

76 

3.00 

77 

3.00 

78 

3.00 

79 

3.00 

80 

3.00 

81 

3.00 

82 

3.00 

83 

3.00 

84 

3.00 

85 

3.00 

86 

3.00 

87 

3.00 

88 

3.00 

89 

3.00 

90 

3.00 

91 

3.00 

92 

3.00 

93 

3.00 

117 

3.00 

118 

3.00 

97 

3.00 

98 

3.00 

92 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL 


Square 


5094 


152  5094  Continued 


Lot 

Benefits 

1W 

3.00 

101 

3.00 

102 

3.00 

103 

3.00 

104 

3.00 

105 

3.00 

106 

3.00 

107 

3.00 

108 

3.00 

109 

3.00 

110 

3.00 

111 

3.00 

112 

3.00 

113 

3.00 

114 

3.00 

115 

3.00 

116 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

85 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

CUNO  S.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


93 


Square 


153  5094  Continued 


154  5094  Continued 


Benefits 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


/ 
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5095 


5098  . 

155  5096  Continued 


156  5096  Continued 


83 

3.00 

84 

3.00 

1 

3.00 

2  * 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

1 

3.00 

9 

4ad 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

1 

3.00 

2 

3.00 

5097 
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05 


Square 


157  5097  Continued 


Lot  Renefits 


3 

4 

5 

6 
P7 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 
808 
809 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 
49 

46 

47 

48 
801 
802 

805 

806 
1 

2 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


3.00 
6.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
6.00 
3.00 
3.00 
6.00 
3.00 
3.00 
3.00 


3.00 

3.00 


158  5101 
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CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


5102 


Square 


159  5102  Continued 

5103  . 


Lot 

Benefits 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

32 

3.00 

33 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3 . 00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

CUNO  II.  RUDOLPH  ET  AL.  \S.  EMMA  J.  MILLER  ET  AL. 


Square 


160  5103  Continued 


5104 


161  5104  Continued 

5105  . 

5106  .’  .* .’ ! !  .* .’ 


97 


Lot 

Benefits 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

800 

3.00 

801 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3 . 00 

10 

3.00 

11 

3.00 

12 

3.00 

7 — 4051^. 


98 
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Square 


5115  . 

162  5115  Continued 


163  5115  Continued 


Lot  Benefits 


13 

14 

15 

16 

17 

18 

164 

165 

166 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 
163 

42 

43 

44 

45 

46 

47 
800 

48 


3.00 
3.00 
3.00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
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99 


Square 


164  5115  Continued 


5116 


165  5116  Continued 


Lot  Benefits 


49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 
800 

2 

801 

802 

o 

6 

162 

161 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


160  3.00 
159  3 . 00 
158  3.00 
157  3 . 00 
156  3 . 00 


100  crjfc  n.  rudolph  et  al.  vs.  emma  j.  miller  et  al. 


Square  Lot  Benefits 

.  155  3.00 

.  154  3.00 

.  153  3.00 

.  152  3.00 

.  151  3.00 

.  150  3.00 

.  149  3.00 

.  148  3.00 

.  147  3.00 

.  146  3.00 

.  145  3.00 

.  144  3.00 

.  143  3.00 

.  142  3.00 

.  141  3.00 

.  140  3.00 

.  139  3.00 

.  138  3.00 

.  137  3.00 

.  136  3.00 

.  135  3.00 

.  134  3.00 

.  133  3.00 

166  5116  Continued .  132  3.00 

.  131  3.00 

.  130  3.00 

.  129  3.00 

.  128  3.00 

.  127  3.00 

.  126  3.00 

.  125  3.00 

.  124  3.00 

.  123  3.00 

.  122  3.00 

.  121  3.00 

.  120  3.00 

.  119  3.00 

.  118  3.00 

.  117  3.00 

.  116  3.00 

.  115  3.00 

.  114  3.00 

.  113  3.00 

.  112  3.00 

. Ill  3.00 

.  110  3.00 

.  109  3.00 

.  108  3.00 

.  107  3.00 


CUN<3  H.  RUDOLrn  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL.  101 


Square 


167  5116  Continued 


5117 


168  5117  Continued 


Lot 

Benefits 

106 

3.00 

105 

3.00 

104 

3.00 

103 

3.00 

102 

3.00 

101 

3.00 

100 

3.00 

99 

3.00 

98 

3.00 

97 

3.00 

96 

3.00 

95 

3.00 

94 

3.00 

93 

3.00 

92 

3.00 

91 

3.00 

90 

3.00 

89 

3.00 

88 

3.00 

87 

3.00 

86 

3.00 

85 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3 . 00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

801 

3.00 

800 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

70 

3.00 

102  CUNO  H.  RUDOLrn  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


169 


170 


Square 


5117 


5119 


Lot 

Benefits 

.  71 

3.00 

.  72 

3.00 

.  31 

3.00 

.  32 

3.00 

.  33 

3.00 

.  34 

3.00 

.  35 

3.00 

.  36 

3.00 

.  37 

3.00 

.  38 

3.00 

.  39 

3.00 

.  40 

3.00 

.  41 

3.00 

.  42 

3.00 

.  43 

3.00 

.  44 

3.00 

.  45 

3.00 

.  46 

3.00 

.  47 

3.00 

.  48 

3.00  * 

.  49 

3.00 

.  50 

3.00 

.  51 

3.00 

.  52 

3.00 

.  53 

3.00 

.  54 

3.00 

.  55 

3.00 

.  56 

3.00 

.  57 

3.00 

.  58 

3.00 

.  59 

3.00 

.  60 

3.00 

.  61 

3.00 

.  62 

3.00 

.  63 

3.00 

.  64 

3.00 

.  65 

3.00 

.  66 

3.00 

.  67 

3.00 

.  '  68 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 
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Square 


171  5119  Continued 


5120 


5123 


172  5123  Continued 


Lot  Benefits 


10 

11 

12 

13 

14 

15 

16 

17 

18 
39 

803 

804 
801 
800 
802 

38 

24 

25 

26 
27 

36 

37 
41 

33 

34 

35 
1 
2 

20 

21 

22 

23 

24 

13 

14 

15 

16 

17 

18 
19 
35 

1 

2 

3 

4 

5 

6 

7 

8 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

8.00 

4.00 

4.00 

4.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 
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173 


5125 


Square 


Lot 

Benefits 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

840 

•  •  •  •  • 

2 

3.00 

822 

3.00 

821 

3.00 

69 

3.00 

838 

3.00 

3 

3.00 

802 

3.00 

805 

3.00 

803 

3.00 

801 

3.00 

800 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

847 

3.00 

846 

3.00 

24 

25 

3.00 

3.00 

831 

3.00 

.  .  834 

3.00 

# 
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Square 


174  5125  Continued 


175  5126  Continued 


¥ 


* 


Lot 

Benefits 

808 

3.00 

32 

3.00 

33 

3.00 

824 

3.00 

811 

3.00 

842 

3.00 

843 

3.00 

836 

3.00 

810 

3.00 

44 

3.00 

809 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

807 

3.00 

806 

3.00 

829 

3.00 

830 

3.00 

819 

3.00 

62 

3.00 

63 

3.00 

832 

3.00 

845 

3.00 

844 

3.00 

841 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 
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Square 


176  5126  Continued 


Lot 

Benefits 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

53 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

71 

3 . 00 

72 

3.00 

73 

3.00 

74 

3.00 

75 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

177  5126  Continued 


CUNO  H.  KUDOLriI  ET  A L.  VS.  EMMA  J.  MILl-EK  l£T  AL. 


107 

Square  Lot  Benefits 

.  68  3.00 

.  69  3.00 

.  70  3.00 

5127  .  28  3.00 

.  29  3.00 

.  30  3.00 

.  31  3.00 

.  32  3.00 

.  33  3.00 

. 34  3.00 

.  35  3.00* 

.  36  3.00 

.  37  3.00 

.  38  3.00 

.  39  3.00 

.  40  3.00 

.  41  3.00 

.  42  3.00 

.  43  3.00 

.  44  3.00 

.  45  3.00 

.  1  3.00 

.  2  3.00 

178  5127  Continued .  3  3.00 

.  4  3.00 

.  5  3.00 

.  6  3.00 

.  7  3.00 

.  46  3.00 

.  47  3.00 

.  48  3.00 

.  49  3.00 

.  50  3.00 

.  51  3.00 

.  52  3.00 

.  53  3.00 

.  54  3.00 

.  55  3.00 

.  56  3.00 

.  57  3.00 

.  58  3.00 

.  59  3.00 

.  60  3,00 

.  61  3.00 

.  62  3.00 

.  63  3.00 

.  64  3.00 

. .  65  3.00 
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Square 


179  5127  Continued 


5128 


180  5128  Continued 


5129 


Lot  Benefits 


66 

67 

68 

69 

70 
8 
9 

10 

11 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 
14 
12 
13 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


3.00 

3.00 

3.00 

3.00 

3.00 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
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Square 


181  5129  Continued 


182  5129  Continued 


Lot  Benefits 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3  00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


110  CUXO  IT.  TUJDOLrll  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


183  5120  Continued 


5130 


184  5130  Continued 


Lot  Benefits 


58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

104 
99 

105 
102 
103 

1 

2 

3 

4 

5 

6 

7 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3 . 00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
6.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


! 


CUNO  IT.  RUDOLPH  ET  AL.  VS.  EMM  A  J.  MtLLER  ET  AL.  Ill 


Square 


185  5130  Continued 


5131 


Lot  Benefits 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
54 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 
53 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

46 

47 

48 

49 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

6.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


112 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMa  J.  MILLER  ET  AL. 


Square 


18G  5131  Continued 


Lot 

Benefits 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3 . 00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

187  5131  Continued 


CUXC  n.  RUDOLril  ET  AL.  VS.  KMM.\  3.  MILLER  ET  AL. 


Square  Lot  Front  feet 

.  36 

.  37 

. 38 

.  39 

.  40 

.  41 

.  64 

.  44 

.  45 


5132  .  11 

.  27 

.  28 

.  29 

.  30 

188  5132  Continued .  31 


.  32 

.  33 

.  34 

.  35 

.  36 

.  37 

.  38 

.  39 

.  40 

.  41 

.  42 

.  43 

.  44 

.  45 

.  46 

.  47 

.  48 

.  49 

.  50 

.  51 

.  52 

.  53 

.  54 

.  55 

.  56 

.  57 

.  58 

189  5132  Continued .  59 

.  60 

.  61 

.  62 

.  63 

.  64 


113 


Benefits 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


4 


8— 4051a 


114 


CVXO  It.  RUDOLF H  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


190  5132  Continued 


Lot 

Benefits 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

70 

3.00 

71 

3.00 

72 

3.00 

73 

3.00 

74 

3.00 

75 

3.00 

76 

3.00 

78 

3.00 

79 

3.00 

80 

3.00 

81 

3.00 

82 

3.00 

83 

3.00 

84 

3.00 

85 

3.00 

86 

3.00 

87 

3.00 

88 

3.00 

89 

3.00 

90 

3.00 

91 

3.00 

92 

3.00 

93 

3.00 

94 

3.00 

95 

12.00 

800 

96 

3.00 

97 

3.00 

98 

3.00 

26 

3.00 

25 

3.00 

24 

3.00 

23 

.  3.00 

22 

3.00 

21 

3.00 

20 

3.00 

19 

3.00 

18 

3.00 

17 

3.00 

16 

3.00 

15 

3.00 

14 

3.00 

13 

3.00 

12 

3.00 

cukc  n.  RUDOLrn  et  al.  vs.  emma  j.  miller  et  al.  115 


Square 


Lot  Benefits 


191  5133 


192  5133  Continued 


1 

2 

3 

4 

5 

6 
rr 

t 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


116  CUXO  H.  RUDOLttt  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


193  5133  Continued 


194  5133  Continued 


Lot  Benefits 


50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 
99 

96 

97 

98 
1 
2 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 
3 . 00 
3.00 
3 . 00 
3 . 00 
3 . 00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 


5134 
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Square 


195  5134  Continued 


196  5134/6 


Lot  Benefits 


3 

4 
o 
6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 
62 
63 
20 
21 
66 
67 
16 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3 . 00 

3.00 

3.00 

3.00 

3 . 00 

3 . 00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


118  i:UNO  II.  KUDOU'II  ITT  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


5134/7 


197  5134/7  Continued 


Lot 

Benefits 

17 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

804 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

800 

3.00 

801 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

806 

3.00 

807 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

57 

3.00 

803 

3.00 

802 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

70 

3.00 

71 

3.00 

72 

3.00 

805 

3.00 

80 

3.00 

81 

3.00 

82 

3.00 
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198 


Square 

5134/8  . 


199  5134/8  Continued 


5135 


Lot 

Benefits 

803 

3.00 

55 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

83 

3.00 

69 

3.00 

84 

3.00 

72 

3.00 

800 

3.00 

801 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

802 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

82 

3.00 

81 

3.00 

80 

3.00 

56 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

120  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


200  5135  Continued 


201  5135  Continijed 


Lot 

Benefits 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

CUXO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL.  121 


Square 


Lot  Benefits 


5136 

.  1 

.  2 

3.00 

3  00 

.  3 

3  00 

.  4 

3.00 

.  ;■> 

3  00 

.  6 

3  00 

.  / 

3  00 

.  8 

3  00 

.  9 

3  00 

.  10 

3  00 

.  11 

3  00 

.  12 

3  00 

.  13 

3  00 

.  14 

3.00 

.  15 

3  00 

202 

5136  Continued . 

.  16 

.  17 

3.00 

3.00 

.  18 

3.00 

.  19 

3.00 

.  20 

3.00 

.  21 

3.00 

.  22 

3.00 

.  23 

3.00 

.  24 

3.00 

.  25 

3.00 

.  26 

3.00 

.  27 

3.00 

.  28  * 

3.00 

.  29 

3.00 

.  30 

3.00 

.  31 

3.00 

.  32 

3.00 

.  33 

3.00 

.  34 

3.00 

.  35 

3.00 

.  36 

3.00 

37 

3.00 

.  38 

3.00 

.  39 

3.00 

.  40 

3.00 

.  41 

3.00 

.  42 

3.00 

.  43 

3.00 

.  44 

3.00 

203 

5136  Continued . 

.  45 

.  46 

3.00 

3.00 

.  47 

3.00 

5137 

.  1 

.  2 

3.00 

3.00 

122  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square  Lot  Benefits 

.  3  3.00 

.  4  3.00 

.  5  3.00 

.  6  3.00 

.  7  3.00 

. .  8  3.00 

.  9  3.00 

.  10  3.00 

.  11  •  3.00 

.  12  3.00 

. 13  3.00 

.  14  3.00 

.  15  3.00 

.  16  3.00 

.  17  3.00 

.  18  3.00 

.  19  3.00 

.  20  3.00 

.  21  3.00 

.  22  3.00 

.  23  3.00 

. 24  3.00 

.  25  3.00 

204  5137  Continued .  26  3.0Q 

.  27  3.00 

.  28  3.00 

.  29  3.00 

.  30  3.00 

.  31  3.00 

.  32  3.00 

.  33  3.00 

.  34  3.00 

.  35  3.00 

.  36  3.00 

.  37  3.00 

.  38  3.00 

.  39  3.00 

.  40  3.00 

.  41  3.00 

.  42  3.00 

.  43  3.00 

.  44  3.00 

.  45  3.00 

.  46  3.00 

.  47  3.00 

.  48  3.00 

.  49  3.00  , 

.  50  3.00 

. . .  61  3.00 
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Square 


205  5137  Continued 


206  5137  Continued 


5138 


Lot  Benefits 


52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 
1 
2 

3 

4 

5 

6 
7 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00* 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


124  CUSO  U.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


207  5138  Continued 


208  5138  Continued 


Lot  Benefits 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
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Square 


209  5138  Continued 


Lot 

Benefits 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 
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3.00 

142  CUNO  H.  RUtOtPlI  tit  At.  VS.  EMMa  J.  MILLER  ET  At. 


Square 


238  5152  Continued 


239  5152  Continued 


Lot 

Benefits 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

802 

3.00 

801 

3.00 

51 

3.00 

800 

3.00 

86 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3 . 00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

CUNC  II.  fcUDOlPH  Et  AL.  VS.  EMMA  J.  Mtl.I.Ett  ET  AL.  143 


Square 


240  5152  Continued 


5153 


Lot 

Benefits 

70 

3.00 

71 

3.00 

72 

3.00 

73 

3.00 

74 

3.00 

75 

3.00 

76 

3.00 

77 

3.00 

78 

3.00 

79 

3.00 

80 

3.00 

81 

3.00 

82 

3.00 

83 

3.00 

84 

3.00 

85 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

G 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

800 

3.00 

801 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

95 

3.00 

241  5153  Continued 


144  Cl’NC  11.  RUbOLl’Il  KT  At.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


242  5153  Continued 


243  5153  Continued 


Lot  Benefits 


96 

34 

35 

36 

37 

38 
42 
41 

102 

44 

45 

46 

47 

48 
103 

51 

52 

53 

54 

55 
100 

58 

59 

60 

97 

63 

64 

65 

66 

98 
69 

101 

99 
74 
/o 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 
89 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3 . 00 
3.00 
3 . 00 
3 . 00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3 . 00 
3.00 
3.00 


CITNO  II.  RUD0L1»I1  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL.  145 


Square 


5154 


244  5154  Continued 


10— 4051a 


Lot 

Benefits 

90 

3.00 

91 

3.00 

92 

3.00 

93 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3 . 00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

1 

3.00 

2 

3.00 

28 

3.00 

29 

3.00 

30 

3.00 

31 

3.00 

32 

3.00 

33 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3 . 00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

148  CU.VO  II.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


245  5154  Continued 


5155 


246  5155  Continued 


Lot 

Benefits 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

52 

3.00 

53 

3.00 

54 

3.00 

55 

3.00 

56 

3.00 

57 

3.00 

58 

3.00 

59 

3.00 

60 

3.00 

61 

3.00 

62 

3.00 

63 

3.00 

64 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

70 

3.00 

71 

3.00 

72 

3.00 

73 

3.00 

74 

3.00 

75 

3.00 

112 

3.00 

113 

3.00 

114 

3.00 

115 

3.00 

116 

3.00 

117 

3.00 

118 

3.00 

119 

3.00 

120 

3.00 

139 

3.00 

140 

3.00 

109 

3.00 

108 

3.00 

107 

3.00 

106 

3.00 

105 

3.00 

104 

3.00 

103 

3.00 

102 

3.00 

cuxo  n.  rudolfi.  et  al.  vs.  emma  j.  miller  et  al.  L47 


Square 


9*7  5155  Continued 


248  5155  Continued 


Lot 

Front  feet 

Benefits 

800 

.12  Acre 

3.00 

62 

3.00 

63 

.07  Acre 

3.00 

64 

.08  Acre 

3.00 

59 

.06  Acre 

3.00 

58 

.06  Acre 

3.00 

57 

.06  Acre 

3.00 

56 

.06  Acre 

3.00 

55 

.06  Acre 

3.00 

54 

3.00 

51 

.06  Acre 

3.00 

50 

.06  Acre 

3.00 

812 

.12  Acre 

3.00 

47 

.06  Acre 

3.00 

811 

.12  Acre 

3.00 

810 

.18  Acre 

3.00 

41 

.06  Acre 

3.00 

809 

.12  Acre 

3.00 

38 

.06  Acre 

3.00 

37 

.06  Acre 

3.00 

808 

.17  Acre 

3.00 

65 

3.00 

66 

3.00 

67 

3.00 

68 

3.00 

69 

3.00 

70 

3.00 

111 

3.00 

73 

3.00 

96 

3.00 

97 

3.00 

98 

3.00 

99 

3.00 

100 

3.00 

101 

3.00 

121 

3.00 

820 

3.00 

821 

3.00 

138 

3.00 

137 

3.00 

128 

3.00 

129 

3.00 

130 

3.00 

131 

3.00 

132 

3.00 

133 

3.00 

134 

3.00 

135 

3.00 

136 

3.00 

148  CUNO  IT.  RUDOLPH  FT  AL.  VS.  EMMA  .7.  MILLER  ET  AL. 


Square  Lot  Front  feet  Benefits 

.  4  .07  Acre  3.00 

.  3  .07  Acre  3.00 

■  2  .08  Acre  3.00 

.  1  .  3.00 

.  816  .  3.00 

.  817  .  6.00 

.  814  D.  C.  . 

.  149  .  3.00 

.  148  .  3.00 

.  147  .  3.00 

.  146  .  3.00 

.  145  .  3.00 

.  144  .  3.00 

.  81  .  3.00 

.  82  .  3.00 

.  83  .  3.00 

.  84  .  3.00 

.  85  .  3.00 

.  86  .  3.00 

.  87  .  3.00 

.  88  ....  3  00 

249  5155  Continued .  89  3 ;  (Jo 

.  90  . 3^00 

.  91  .  3.00 

.  92  .  3.00 

.  93  .  3.00 

.  94  .  3.00 

.  95  .  3.00 

.  74  .  3.00 

.  75  .  3.00 

.  76  .  3.00 

.  77  .  3.00 

.  141  .  3.00 

.  142  .  3.00 

.  807  . 14  Acre  3 . 00 

.  806  .  3.00 

.  822  .  3.00 

.  823  .  3.00 

.  28  .06  Acre  3.00 

.  27  .  3.00 

.  26  .06  Acre  3.00 

.  819  .  3.00 

.  818 


21  .06  Acre 

20  . 

19  . : 


18  .06  Acre  3.00 
17  .06  Acre  3.00 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL.  149 


Square  Lot  Front  feet  Benefits 

.  16  .06  Acre  3.00 

.  15  .06  Acre  3.00 

250  5155  Continued .  14  .06  Acre  3.00 

.  13  .06  Acre  3.00 

.  12  .06  Acre  3.00 

.  11  .06  Acre  3.00 

.  802  .12  Acre  3.00 

.  8  .06  Acre  . 

.  7  .06  Acre  3.00 

.  801  .12  Acre  3.00 

.  39  .11  Acre  3.00 

.  805  .12  Acre  3.00 

5156 .  1  3.00 

.  2  _ ....  3.00 

.  3  3.00 

.  4  3.00 

.  5  3.00 

.  6  3.00 

.  7  3.00 

.  8  3.00 

.  9  3.00 

.  10  3.00 

.  11  3.00 

.  12  3.00 

.  13  3.00 

.  14  3.00 

.  15  3.00 

.  16  3.00 

.  17  3.00 

.  18  3.00 

251  5156  Continued .  19  3.00 

.  47  3.00 

.  22  3.00 

.  23  3.00 

.  24  3.00 

.  45  3.00 

.  44  3.00 

.  29  3.00 

.  30  3.00 

.  31  3.00 

.  801  3.00 

.  800  3.00 

.  33  3.00 

.  34  3.00 

.  35  3.00 

.  36  3.00 

.  46  3.00 

.  39  3.00 


150  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square  Lot  Front  feet  Benefits 

.  40  3.00 

.  41  3.00 

.  42  3.00 

.  43  3.00 

5157  .  1  .09  Acre  3.00 

.  68  3.00 

. . .  69  3.00 

. .  70  3.00 

. .  67  3.00 

.  66  3.00 

252  5157  Continued .  65  3.00 

.  64  3.00 

.  63  3.00 

.  62  3.00 

.  61  3.00 

.  60  3.00 

.  59  3.00 

.  58  3.00 

.  57  3.00 

.  56  3.00 

.  55  3.00 

.  54  3.00 

.  53  3.00 

.  52  3.00 

.  51  3.00 

.  50  3.00 

.  49  3.00 

.  48  3.00 

.  47  3.00 

.  27  .10  Acre  3.00 

.  28  3.00 

.  29  .10  Acre  3.00 

.  30  .09  Acre  3.00 

.  31  3.00 

.  32  .11  Acre  3.00 

.  33  .11  Acre  3.00 

.  34  .10  Acre  3.00 

.  35  .10  Acre  3.00 

253  5157  Continued  36  .10  Acre  3.00 

.  37  .10  Acre  3.00 

.  38  .09  Acre  3.00 

.  39  3.00 

.  40  3.00 

.  41  3.00 

.  42  3.00 

.  43  3.00 

.  44  3.00 

.  45  3.00 

.  46  3.00 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL.  151 


Square  Lot  Front  feet  Benefits 

.  26  .08  Acre  3.00 

.  25  .07  Acre  3.00 

.  24  3.00 

.  23  3.00 

.  22  .08  Acre  3.00 

.  21  .07  Acre  3.00 

.  20  .07  Acre  3.00 

.  19  .06  Acre  3.00 

.  18  .06  Acre  3.00 

809  .  3.00 

.  808  3.00 

.  71  3.00 

.  15  .06  Acre  3.00 

.  14  .07  Acre  3.00 

.  13  .07  Acre  3.00 

.  12  .07  Acre  3.00 

.  11  .06  Acre  3.00 

254  5157  Continued .  802  .14  Acre  3.00 

.  8  .06  Acre  3.00 

.  7  .06  Acre  3.00 

.  801  3.00 

.  800  3.00 

.  2  .07  Acre  3.00 

5158 .  1  3.00 

.  2  3.00 

.  3  3.00 

.  4  3.00 

.  5  3.00 

.  6  3.00 

.  7  3.00 

.  84  3.00 

.  10  3.00 

.  11  3.00 

.  89  3.00 

.  90  3.00 

.  800  3.00 

.  801  3.00 

.  16  3.00 

.  17  3.00 

.  18  3.00 

.  19  3.00 

.  20  3.00 

.  21  3.00 

22  3.00 

255  5158  Continued .  23  3.00 

.  24  3.00 

.  25  3.00 

.  26  3.00 


152  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square  Lot  Front  feet  Benefits 

.  27  3.00 

.  28  .  3.00 

.  29  3.00 

.  30  3.00 

.  31  3.00 

.  32  3.00 

.  33  3.00 

.  34  3.00 

.  35  3.00 

.  36  3.00 

.  37  3.00 

‘ .  38  3.00 

.  39  3.00 

.  -40  3.00 

.  41  3.00 

.  42  3.00 

.  43  3.00 

.  44  3.00 

.  45  3.00 

.  91  3.00 

.  92  3.00 

.  49  3.00 

.  50  3.00 

.  85  3.00 

.  53  3.00 

256  5158  Continued .  93  3.00 

.  56  . !  3.00 

.  57  3.00 

.  86  .  3.00 

.  83  3.00 

.  62  .  3.00 

.  63  3.00 

.  64  3.00 

.  65  3.00 

.  66  .  3.00 

.  67  3.00 

.  68  .  3.00 

.  69  3.00 

.  87  3.00 

.  88  .  3.00 

.  74  3.00 

.  75  3.00 

.  76  3.00 

77  .  3.00 

.  78  3.00 

.  79  3.00 

.  80  .  3.00 

.  81  .  3.00 

.  82  .  3.00 
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5159 


Square 
•  •  •  •  ^  < 


257  5159  Continued 


258  5159  Continued 


5160 


154  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL, 


Square 


Lot  Front  feet  Benefits 

61  3.00 

32  3.00 

33  3.00 

34  3.00 

35  3.00 

36  3.00 

37  3.00 

38  3.00 

39  3.00 

40  3.00 

41  3.00 


Square 


Lot  Benefits 


259  5160  Continued 


260  5160  Continued 


63 

3.00 

44 

3.00 

45 

3.00 

46 

3.00 

47 

3.00 

48 

3.00 

62 

3.00 

51 

3.00 

52 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

59 

3.00 

58 

3.00 

57 

3.00 

56 

3.00 

55 

3.00 

60 

3.00 

1 

3.00 

5161 


CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


155 


Square 


5162 


51G3 


261  5164 


5165 


262  5165  Continued 


Lot  Benefits 


2 

3 

4 

5 

6 

7 

8 
1 
2 

3 

4 

5 
1 
2 

3 

4 

5 
1 
2 

3 

4 

5 

6 
7 
1 
2 

3 

4 

5 

6 
50 

800 

9 

10 

11 

12 

13 

14 

15 

16 

48 

49 
20 
21 
22 

23 

24 

25 
47 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

6.00 

2.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

6.00 

6.00 

4.00 

4.00 

4.00 


156 


CUNO  II.  RUDOLFH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 


Square 


5166 


263  5166  Continued 


5167 


Lot 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 
51 

44 

45 

46 

23 

24 

25 

26 

27 

28 

29 

30 
13 

31 

32 
18 

19 

20 
21 
22 

13 

14 
20 
24 
18 
19 
21 
22 
23 

O 

6 

7 

8 
9 

10 


Benefits 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

6.00 

6.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 
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Square 


264  5168 


5169 


265  5170 


5171 


Lot 

Benefits 

11 

3.00 

12 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

r» 

i 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

801 

3.00 

802 

3.00 

800 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

7 

3.00 

8 

3.00 

9 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

4 

3.00 

5 

3.00 

6 

3.00 

r* 

( 

3.00 

8 

3.00 

34 

3.00 

35 

3.00 

36 

3.00 

37 

3.00 

38 

3.00 

39 

3.00 

40 

3.00 

41 

3.00 

42 

3.00 

43 

3.00 

44 

3.00 

45 

3.00 

158  cuno  n.  nuDOLPii  et  al.  vs.  emm*  j.  miller  et  al. 


Square 


266  5171  Continued 


5172 


267  5172  Continued 


Lot 

Benefits 

46 

3.00 

1 

3.00 

2 

3.00 

3 

3.00 

47 

3.00 

48 

3.00 

49 

3.00 

50 

3.00 

51 

3.00 

10 

3.00 

11 

3.00 

12 

3.00 

13 

3.00 

14 

3.00 

15 

3.00 

16 

3.00 

17 

3.00 

18 

3.00 

19 

3.00 

20 

3.00 

21 

3.00 

22 

3.00 

23 

3.00 

24 

3.00 

25 

3.00 

26 

3.00 

27 

3.00 

28 

3.00 
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2  00 

50 

2.00 

51 

2.00 

52 

2.00 

53 

2.00 

54 

2.00 

55 

2.00 

56 

2.00 

57 

2.00 

58 

2.00 

59 

2.00 

60 

2.00 

61 

2.00 

62 

2.00 

63 

2.00 

64 

2.00 

65 

2.00 

66 

2.00 

67 

2.00 

68 

2.00 

69 

2.00 

70 

2.00 

71 

2.00 

72 

2.00 

73 

2.00 

74 

2.00 

75 

2.00 

76 

2.00 

77 

2.00 

78 

2.00 

79 

2  00 

80 

2.00 

81 

2.00 

82 

2.00 

83 

2.00 

84 

2.00 

85 

2.00 

86 

2.00 

87 

2.00 

88 

2.00 

89 

2.00 

90 

2.00 

1 

2.00 

2 

2.00 

3 

2.00 

473  5407 
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Square 


474  5407  Continued 


Lot 

Benefits 

4 

2.00 

o 

2.00 

6 

2.00 

7 

2.00 

8 

2.00 

9 

2.00 

10 

2.00 

11 

2.00 

12 

2.00 

13 

2.00 

14 

2.00 

15 

2.00 

16 

2.00 

17 

2.00 

18 

2  00 

19 

2.00 

20 

2.00 

21 

2.00 

22 

2.00 

23 

2.00 

24 

2.00 

25 

2.00 

26 

2.00 

27 

2.00 

28 

2.00 

29 

2.00 

30 

2.00 

31 

2.00 

32 

2.00 

33 

2.00 

34 

2.00 

35 

2.00 

36 

2.00 

37 

2.00 

38 

2.09 

39 

2.00 

40 

2.00 

41 

2.00 

42 

2.00 

43 

2.00 

44 

2.00 

45 

2.00 

46 

2.00 

47 

2.00 

48 

2.00 

49 

2.00 

50 

2.00 

51 

2.00 
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Square 


475  5407  Continued 


476  5407  Continued 


5498 


Lot 

Benefits 

52 

2.00 

53 

2.00 

54 

2.00 

55 

2.00 

56 

2.00 

57 

2.00 

58 

2.00 

59 

2.00 

60 

2.00 

61 

2.00 

62 

2.00 

63 

2.00 

64 

2.00 

65 

2.00 

66 

2.00 

67 

2.00 

68 

2.00 

69 

2.00 

7-0 

2.00 

71 

2.00 

72 

2.00 

73 

2.00 

74 

2.00 

75 

2.00 

76 

2.00 

77 

2.00 

78 

2.00 

79 

2.00 

80 

2.00 

81 

2.00 

82 

2.00 

83 

2.00 

84 

2.00 

85 

2.00 

86 

2.00 

87 

2.00 

88 

2.00 

89 

2.00 

90 

2.00 

91 

2.00 

92 

2.00 

93 

2.00 

94 

2.00 

95 

2.00 

96 

2.00 

1 

2.00  . 
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Parcels 

Acres 

Benefits 

149/1  . 

.  5.80 

219.38 

149/2  . 

.  5.80 

237.60 

149/3  . 

.  5.80 

283.24 

149/4  . 

.  5.80 

336.29 

149/5  . 

.  7.59 

766.69 

477 

140/3  . 

. 03 

2.00 

140/4  . 

.  40.07 

150/3  . 

.  37 

150/4  . 

.  .38 

150/8  . 

. 80 

1,480.00 

150/10 . 

.  2.25 

1,401.00 

150/12 . 

1,875.00 

150/14 . 

150/15 . 

.  83 

151/5  . 

.  5.25 

151/6  . 

.  6.00 

151/7  . 

.  14.00 

151/8  . 

.  2.50 

151/9  . 

.  2.50 

151/10 . 

.  6  00 

151/21 . 

.  24.56 

160/2  . 

.  3.40 

160/3  . 

.  30.85 

160/4  . 

.  18.98 

9,300.00 

168/1  . 

.  49.20 

492 . 00 

168/4  . 

.  19.48 

195.00 

168/5  . 

.  1.18 

100.00 

168/6  . 

. 17 

5.00 

168/7  . 

.  80.03 

800 . 00 

168/9  . 

.  9.76 

200 . 00 

478 

169/1  . 

.  1.00 

10.00 

169/2  . 

.  5.75 

57.50 

169/3  . 

. 39 

4.00 

169/4  . 

. 92 

9.00 

169/26 . 

.  1.21 

169/9  . 

.  12.63 

128.00 

169/11 . 

.  7.74 

77.00 

169/26 . 

.  1.21 

169/16 . 

.  24.44 

244 . 00 

169/17 . 

.  67.35 

300.00 

169/19 . 

. 71 

7.00 

169/21 . 

. 89 

9.00 

169/23 . 

. 80 

8.00 

169/24 . 

. 14 

2.00 

169/25 . 

.  2.65 

25.00 
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Parcels  Acres  Benefits 

170/1  .  7.21  72.00 

170/2  .  12.50  60.00 

170/3  . 6.21  20.00 

170/4  .  18.00  18.00 

170/5  .  10.88  25.00 

170/6  .  8.56  . 

170/10 .  5.00  25.00 

170/11 .  5.00  10.00 

170/12 .  5.00  30.00 

170/13 .  5.50  35.00 

171/3  .  37.14  . . 

171/4  .  8.10  . 

479 

175/2  .  14.88  148.00 

175/3  . 19  5.00 

175/4  .  2.00  20.00 

175/5  .  4.00  118.80 

175/6 . 21  10.00 

175/7 . 14  10.00 

175/9  .  .14  10.00 

175/10 . 17  . 

175/11 . 38  10.00 

175/13 . 75  20.00 

175/14 .  1.29  5.00 

175/16 . 50  9.00 

175/17 . 50  9.00 

175/18 .  1.00  24.00 

175/19 . 07  . 

175/21 . 04  3.00  ' 

175/22 . 05  . 

175/23 .  .07  3.00 

175/30 . 40  . 

175/31 . 08  . 

175/33 . 08  . 

175/35 . 08  . 

175/37 . 13  . 

175/39 . 42  . 

175/41 . 11  . 

175/42 .  .44  10.00 

175/43 . 03  . . 

175/44 .  .03 

480 

176/1  . 32  . 

176/2  .  5.31  50.00 

176/3  . 09  ...... 

176/4  . 02  . 

176/5  .  .13 . . 
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Parcels 


176/6 

176/8 

176/14 

176/15 

176/59 

176/19 

176/21 

176/22 

176/23 

176/24 

176/25 

176/26 

176/27 

176/28 

176/29 

176/30 

176/50 

176/52 

176/55 

176/56 

176/57 

176/58 

176/62 

481 

176/63 

176/35 

176/37 

176/60 

176/61 

176/40 

176/42 

176/44 

176/46 

177/3 

177/4 

177/5 

177/6 

177/7 

177/8 

177/9 

177/10 

177/14 

177/15 

177/16 

177/17 

177/18 

177/19 


Acres 

Benefits 

.99 

10.00 

.32 

.28 

1.00 

10.00 

2.12 

25.00 

.72 

.09 

.10 

•  ••••• 

.54 

.47 

10.00 

.08 

.08 

.09 

5.00 

.09 

5.00 

.46 

.65 

10.00 

.37* 

3.81 

.13 

.98 

29.79 

300.00 

•  •  •  • 

.06 

.98 

20.00 

(Split  by  Deed) 

3.06 

30.  OQ 

.06 

. H 

3,250  sq.  ft. 

15,673  sq.  ft. 

.15 

.20 

.60 

1.22 

10.00 

4.68 

50 . 00 

6.65 

35.00 

6.79 

35.00 

6.93 

35.00 

7.07 

35.00 

7.22 

35.00 

7.84 

35.00 

.98 

5.00 

1.05 

.33 

.70 

10.00 

5.20 

50.00 

1.00 

10.00 

.25 
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177/20 

177/21.... 

177/22 

482 

178/1  ... 
178/2  ... 
178/3  . . . 

Parcels 

Acres 

.  1.00 

.  4.34 

.  4.78 

.  9.47 

.  125.08 

.  21.02 

Benefits 

10.00 

50.00 

40.00 

90.00 
500 . 00 

179/1  . . . 

.  14.50 

179/2  . .  . 

.  14.50 

181/3  ... 

. 17 

3.00 

181/4  ... 

. 14 

3.00 

181/5  ... 

. 06 

3.00 

181/6  ... 

. 31 

3.00 

181/8  ... 

. 09 

3.00 

181/9  ... 

.  9.93 

50.00 

181/10... 

.  19.07 

100.00 

181/11... 

.  .08 

3.00 

181/12... 

. 08 

3.00 

182/2  . . . 

.  3.06 

182/5  . . . 

.  1.88 

183/2  . . . 

.  1.88 

183/3  . . . 

.  .69 

183/40. . . 

.  0.87 

183/41. . . 

.  1.52 

183/5  . . . 

.  .17 

183/6  . . . 

.  .25 

183/7  . . . 

.  .13 

483 

$ 

183/8  . . . 

.  .14 

183/9  . . . 

• 

.  .10 

183/10. . . 

.  08 

183/11 . . . 

.  .08 

183/12. . . 

.  21 

183/13. . . 

.  .08 

183/14. . . 

.  .14 

183/15. . . 

.  08 

183/17. . . 

.  17 

183/19. . . 

.  .02 

• 

183/20. . . 

.  .08 

183/21 . . . 

.  .08 

183/26. . . 

.  .10 

183/27 . . . 

.  .06 

183/28. . . 

.  08 

183/31 . . . 

.  .07 

183/36 . . . 

.  .088 

183/37 . . . 

.  .053 

183/39... 

. 05 
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Parcels  Acres  Benefits 

184/1  .  5.00  . 

184/4  . '  6.00  70.00 

184/5  .  2.69  30.00 

184/6 . 01  . 

184/8  .  2.98  22.00 

184/9  .  18.35  45.00 

184/12 .  .50  5.00 

184/13 .  3.00  50.00 

184/20 .  30.60  70.00 

184/21 . 61  . 

484 

185/2  .  1.00  10.00 

185/5  . 67  8.00 

185/7  .  .44  8.00 

185/9  . 47  8.00 

185/10 .  13.17  8.00 

185/11 . 45  8.00 

185/13 .  .43  8.00 

185/14 .  1.52  . 

185/4  .  26.51  . 

186/1  .  108.90  250.00 

187/1  . 39  . 

187/2  .  2.25  . 

187/4  .  1.20  . 

187/6 .  . 

187/8  . 94  . 

188/2  .  44.00  . 

188/3  .  19.00  . 

188/4  . 20  . 

188/5 . 12  . 

188/6  .  .60  . 

188/7  .  65.40  . 

189/3  .  .17  . 

189/4  .  6.48  60.00 

189/5  .  8.60  85.00 

485 

189/7  . 94  8.00 

189/8  . •  2.06  20.00 

189/10 . 35  3.00 

190/30 .  19.88  . 

190/4  . 26  . 

190/5  .  1.02  . 

190/6  .  1.02  . 

190/7  .  2.50  . 

190/9  . 63  . 

190/10 . 37  . 

190/11 .  1.00  . 
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Parcels 


Acres 


190/13 

190/14 

190/16 

190/18 

190/19 

190/20 

190/21 

190/25 

190/26 

190/27 

190/28 

190/29 

193/1 

193/2 

193/3 

193/4 

486 

193/5 

193/6 

193/7 

193/8 

193/9 

193/10 

193/11 

193/12 

193/13 

193/14 

193/15 

193/16 

193/17 

193/18 

193/19 

193/20 

193/21 

193/22 

193/23 

1 93/24 

193/25 

193/26 

193/27 

193/28 

193/29 

193/30 

193/31 

193/32 

487 

193/33 

193/34 


.32 

.33 

.27 

.25 

.57 

.23 

.16 

.16 

.79 

1.68 

.58 

.10 

.49 

.48 

.55 

.53 


.43 

.61 

.51 

1.06 

1.04 

.90 

1.00 

1.00 

1.00 

1.00 

.49 

1.00 

.49 

.55 

.75 

.97 

.99 

1.01 

1.04 

1.05 

1.50 

.99 

1.01 

.99 

.99 

1.03 

1.01 

97 


.98 

.98 


Benefits 


15.00 
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193/35 . 

Parcels 

Acres 

.98 

Benefits 

193/36 . 

_  21.51 

193/37 . 

2.36 

194/1  . 

30.00 

100.00 

194/2  . 

_  26.50 

194/3  . 

. 69 

7.50 

194/4  . 

_  .69 

194/5  . 

.69 

194/6  . 

_  .69 

194/7  . 

_  .15 

194/8  . 

14.63 

194/9  . . . 

_  .25 

194/10 . 

_  .94 

194/12. . . 

_  .03 

195/1  . 

7.98 

70.00 

195/2  . 

8.58 

80 . 00 

195/3  . 

9.29 

40 . 00 

195/4  . 

62.22 

200 . 00 

195/5  . 

_  .14 

195/6  . 

.14 

195/7  . 

_  .42 

195/8  . 

•  •  /  •  . . 

1.00 

10.00 

195/10 . 

_  1.50 

195/11 . 

_  .22 

Total 

benefits.  .  . 

.  $63,328.30 

488 

195/12 . 

. 96 

195/13 . 

. 90 

195/14 . 

.  1.33 

195/15 . 

. 13 

195/16 . 

. 13 

195/17 . 

. 32 

195/20 . 

. 10 

195/21 . 

. 32 

195/22 . 

.  1 .43 

196/2  . 

.  4.40 

196/3 . 

. 90 

196/4 . 

....  12.20 

198/1  . 

.  72.50 

198/5  . 

.  47.05 

198/6  . 

1.08 

198/7  . 

. 50 

198/8  . 

. 50 

198/9  . 

.  51.00 

199/1  . 

.  20.00 

199/5  . 

.  31.50 

199/6 . 

1.50 
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489  Objections ,  Exceptions,  and  Motion  to  Vacate  by  Emma  J. 

Miller . 

Filed  December  1,  1919. 

******* 

•  . 

Now  comes  Emma  J.  Miller,  and  showing  to  the  Court  that  she 
is  the  owner  of  a  parcel  of  land  designated  in  the  verdict  filed  herein 
as  Lot  numbered  803  in  Square  4511,  for  an  unidentified  part  of 
which  lot  the  said  verdict  assumes  to  make  an  award  of  damages, 
and  against  an  unidentified  part  of  which  lot  the  said  verdict  as¬ 
sumes  to  make  an  assessment  for  benefits,  and  further  showing  to 
the  Court  that  the  said  verdict  is  unjust  and  unreasonable  as  to  her 
and  her  said  land,  excepts  and  objects  thereto,  and  moves  the  Court 
to  vacate  and  strike  out  the  same,  making  such  exceptions  and  ob¬ 
jections  and  motion  separately  and  severally,  and  upon  the  separate 
and  several  grounds  following,  namely : 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  susceptible  of 
identification,  the  verdict  contains  no  more  than  the  statement, 
with  respect  to  each  piece  of  land  sought  to  be  condemned,  “value 
of  ground  taken”  or  “value  of  ground  taken  and  improvements.” 

2.  The  said  verdict  does  not  contain  a  description  of  lands  assessed 
for  benefits,  where  parts  of  such  lots  or  parcels  are  being  condemned 
in  this  proceeding. 

3.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum 
of  $1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.1)0  for  jurors’  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 

4.  Because  the  expenses  charged  include  for  attendance  of 

490  jurors  sworn  on  the  14th  day  of  March,  1919,  who  were 
accepted  by  the  Court  upon  the  insistence  of  the  petitioners 

and  over  the  objections  of  the  property  owners,  and  were  thereafter 
excused  and  the  jury  discharged  at  the  request  of  the  petitioners. 

5.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

6.  Because  the  damages  awarded  for  the  parts  proposed  to  be 
taken  of  this  exceptant’s  lands  are  in  adequate. 

7.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

8.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 
inadequate. 

9.  Because  the  benefits  assessed  against  the  sub-division  known 
as  East  Side  Park,  including  Squares  4495,  4507  and  4506  are 
grossly  inadequate. 

10.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each 
side  of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
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Branch,  although  such  properties  are  in  fact  benefited  to  a  very 
considerable  extent  and  in  a  very  large  sum  of  money. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 

13.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

491  14.  Because  the  verdict  of  the  jury  is  contrary  to  the  in¬ 
structions  of  the  Court. 

15.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification 
of  such  lands. 

16.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceed¬ 
ing. 

17.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved  by 
the  widening  proposed  in  this  proceeding. 

18.  Because  there  was  no  determination,  by  the  Commissioners 
or  anyone  else,  in  advance  of  the  institution  of  the  proceeding,  or 
by  the  Commissioners  at  any  time,  that  the  total  benefits  which 
will  result  from  the  widening  proposed  will  equal  or  even  approxi¬ 
mate  the  damages  plus  costs  and  expenses. 

19.  Because  the  order  to  summon  a  jury  did  not  specify  the 
names  of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

20.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be 
summoned  but,  instead,  attempted  to  delegate  that  discretion  to 
the  Marshal. 

21.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  impaneled  and  sworn  in  this  cause  testified,  be¬ 
fore  being  accepted  by  the  Court,  that,  not  knowing  who  owned 

lands  against  which  they  were  to  return  benefit  assessments 

492  they  were  unable  to  state  whether  or  not  they  were  related 
to  such  unknown  persons. 

22.  Because,  the  Court  having  fixed  the  time  and  place  for  begin¬ 
ning  their  view  of  the  property  to  be  condemned,  the  Court  de¬ 
clined  to  instruct  the  jurors  in  any  one  of  the  following  particulars 
or  respect,  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

(b)  That  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of 
Court  first  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them 

thev  should  make  no  view  without  leave  of  Court  first  had  and 

«/ 

obtained. 
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23.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

24.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

25.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  object  of  permitting  the  jury  to  view  the  premises  in  question 
was  to  acquaint  them  with  the  physical  situation,  conditions  and 
surroundings  of  the  premises  in  question,  and  to  enable  them  better 
to  understand  the  evidence  offered/’ 

26.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  knowledge  which  the  jury  have  acquired  by  the  view 

493  may  be  used  by  them  in  determining  the  weight  of  conflict¬ 
ing  testimony  respecting  damages  and  values,  but  no  further. 

Their  final  conclusion  must  rest  on  the  evidence  adduced  before 
them.” 

27.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  loth  Street  and  Oklahoma  Avenue  was 
never  considered  by  the  Highway  Commission  or  by  more  than  two 
members  thereof. 

28.  Because  there  is  no  authority  of  law  for  condemnation  of 
land  for  the  widening  proposed  in  this  proceeding. 

29.  Because  there  is  no  authority  of  law  for  the  condemnation 
of  land  for  the  widening  of  any  street  or  highway  to  conform  to 
the  plan  of  the  Permanent  System  of  Highways  as  amended  sub¬ 
sequent  to  the  4th  day  of  March,  1913. 

30.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of  Con¬ 
gress  providing  for  the  establishment  of  a  permanent  system  of  high¬ 
ways,  and  the  amendments  to  the  said  Act  of  Congress,  with  re¬ 
spect  to  the  matters  and  things  which  are  required  to  be  shown  by 
and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure  for 
the  adoption  thereof. 

31.  Because  of  the  giving  of  the  instructions  to  the  jury  that 
they  could  not  assess  benefits  against  the  school-house  property  be¬ 
longing  to  the  District  of  Columbia. 

32.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in' that,  at  one  or  more  points  along  the  line 

of  the  proposed  widening,  Bennings  Road  will,  when  the  pro- 

494  posed  widening  is  completed,  be  but  ninety-five  instead  of 
one  hundred  and  ten  feet  wide. 

33.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty-foot 
l  ight  of  way  of  the  Washington  Railway  &  Electric  Company  re¬ 
mains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give 
vague,  indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands 
east  of  the  Eastern  Branch,  and  in  overruling  a  motion  to  strike  out 
such  testimony. 
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35.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road,  when 
widened,  which  should  be  used  for  parking,  sidewalk  and  roadway 
purposes. 

36.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or 
the  trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of 
the  petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Bowdler  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 
1870. 

39.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for 
consideration  of  dedications  made  in  1907,  what  he  paid  for 

495  land  in  1899. 

41.  In  overruling,  separately  and  severally,  the  separate 
and  several  motions  to  dismiss  made  at  the  close  of  the  petitioners’ 
case  and  at  the  close  of  the  whole  case  upon  the  separate  and  several 
grounds  upon  which  said  respective  motions  were  made. 

42-46.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  1  -a,  7 -a,  13 -a,  26  and  30. 

47-49.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  2,  8,  and  20. 

W.v  C.  SULLIVAN, 
Attorney  for  Emma  J.  Miller. 

Objections,  Exceptions,  and  Motion  to  Vacate  by  Ellen  Mason. 

Filed  December  1,  1919. 

******* 

Now  comes  Ellen  Mason,  and  showing  to  the  Court  that  she  is 
the  owner  of  a  parcel  of  land  designated  in  the  verdict  filed  herein 
as  Parcel  numbered  149/1,  for  an  unidentified  part  of  which  parcel 
the  said  verdict  assumes  to  make  an  award  of  damages,  and  against 
an  unidentified  part  of  which  parcel  the  said  verdict  assumes  to  make 
an  assessment  for  benefits,  and  further  showing  to  the  Court  that  the 
said  verdict  is  unjust  and  unreasonable  as  to  her  and  her  said  land, 
excepts  and  objects  thereto,  and  moves  the  Court  to  vacate  and  strike 
out  the  same,  making  such  exceptions  and  objections  and  motion 
separately  and  severally,  and  upon  the  separate  and  several 

496  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  sus¬ 
ceptible  of  identification,  the  verdict  contains  no  more  than  the 
statement,  with  respect  to  each  piece  of  land  sought  to  be  con¬ 
demned,  “value  of  ground  taken”  or  “value  of  ground  taken  and 
improvements.” 
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2.  The  said  verdict  does  not  contain  a  description  of  lands  assessed 
for  benefits,  where  parts  of  such  lots  or  parcels  are  being  condemned 
in  this  proceeding. 

3.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum  of 
$1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 

4.  Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1919,  who  were  accepted  by  the 
Court  upon  the  insistence  of  the  petitioners  and  over  the  objections 
of  the  property  owners,  and  were  thereafter  excused  and  the  jury 
discharged  at  the  request  of  the  petitioners. 

5.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

6.  Because  the  damages  awarded  for  the  parts  proposed  to  be 
taken  of  this  exceptant’s  lands  are  inadequate. 

7.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

8.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 

inadequate. 

497  9.  Because  the  benefits  assessed  against  the  subdivision 
known  as  East  Side  Park,  including  Squares  4495,  4507  and 

4506  are  grossly  inadequate. 

10.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each 
side  of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
Branch,  although  such  properties  are  in  fact  benefited  to  a  very  con¬ 
siderable  extent  and  in  a  very  large  sum  of  money. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of  the 
evidence. 

•  13.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

14.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 
of  the  Court. 

15.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification 
of  such  lands. 

16.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceed¬ 
ing. 

17.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved 
by  the  widening  proposed  in  this  proceeding. 

”  18.  Because  there  was  no  determination,  by  the  Commissioners 
or  anyone  else,  in  advance  of  the  institution  of  the  proceeding,  or 
bv  the  Commissioners  at  any  time,  that  the  total  benefits 

498  which  will  result  from  the  widening  proposed  will  equal  or 
even  approximate  the  damages  plus  costs  and  expenses. 

19— 4051a 
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19.  Been  use  the  order  to  summon  a  jury  did  not  specify  the 
names  of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

20.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be  sum¬ 
moned  but,  instead,  attempted  to  delegate  that  discretion  to  the 
Marshal. 

21.  Because,  though  the  statute  requires  that  the  jurors  selected 
he  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn  in  this  cause  testified, 
before  being  accepted  by  the  Court,  that,  not  knowing  who  owned 
lands  against  which  thev  were  to  return  benefit  assessments  they 
were  unable  to  state  whether  or  not  they  were  related  to  such  un¬ 
known  persons. 

22.  Because,  the  Court  having  fixed  the  time  and  place  for  begin¬ 
ning  their  view  of  the  property  to  be  condemned,  the  Court  de¬ 
clined  to  instruct  the  jurors  in  any  one  of  the  following  particulars 
or  respects,  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

(/>)  That  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of 
Court  fir-t  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them 
they  should  make  no  view  without  leave  of  Court  first  had 
499  and  obtained. 

23.  Because  of  the  refusal  of  the  Court  to  instruct  the 
jury  that  they  should  make  no  view  except  in  the  company  of  the 
Marshal. 

24.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

25.  Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
object  of  permitting  the  jury  to  view  the  premises  in  question  was  to 
acquaint  them  with  the  physical  situation,  conditions  and  surround¬ 
ings  of  the  premises  in  question,  and  to  enable  them  better  to  under¬ 
stand  the  evidence  offered.” 

26.  Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
knowledge  which  the  jury  have  acquired  by  the  view  may  be  used 
by  them  in  determining  the  weight  of  conflicting  testimony  respect¬ 
ing  damages  and  values,  but  no  further.  Their  final  conclusion 
must  rest  on  the  evidence  adduced  before  them.” 

27.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue  was 
never  considered  by  the  Highway  Commission  or  by  more  than  two 
members  thereof. 

28.  Because  there  is  no  authority  of  law  for  condemnation  of 
land  for  the  widening  proposed  in  this  proceeding. 

29.  Because  there  is  no  authority  of  law  for  the  condemnation  of 
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land  for  the  widening  of  any  street  or  highway  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways  as  amended  subsequent 
to  the  4th  day  of  March,  1913. 

500  30.  Because  the  attempted  amendment  to  the  highway 
plan  does  not  conform  to  or  comply  with  the  requirements  of 

the  Act  of  Congress  providing  for  the  establishment  of  a  permanent 
system  of  highways,  and  the  amendments  to  the  said  Act  of  Congress, 
with  respect  to  the  matters  and  things  which  are  required  to  be  shown 
by  and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure 
for  the  adoption  thereof. 

31.  Because  of  the  giving  of  the  instructions  to  the  jury  that  they 
could  not  assess  benefits  against  the  schoolhouse  property  belonging 
to  the  District  of  Columbia. 

32.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line 
of  the  proposed  widening,  Bennings  Road  will,  when  the  proposed 
widening  is  completed,  be  but  ninety-five  instead  of  one  hundred 
and  ten  feet  wide. 

33.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty- 
foot  right  of  way  of  the  Washington  Railway  &  Electric  Company 
remains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give  vague, 

indefinite  and  uncertain  testimonv  as  to  the  benefits  to  lands  east 

%/ 

of  the  Eastern  Branch,  and  in  overruling  a  motion  to  strike  out  such 
testimonv.  , 

35.  Because  the  Court  admitted  in  evidence  an  order  of  the 
Commissioners  assuming  to  define  the  portions  of  Bennings  Road, 

when  widened,  which  should  be  used  for  parking,  sidewalk 

501  and  roadway  purposes. 

36.  Because  no  evidence  was  offered  of  the  values  of  lands 
dedicated  as  of  a  time  approximating,  even,  either  the  dedication 
or  the  trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of 
the  petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Bowdler  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885  as  to  what  he  had  paid  for  land  in 
1870. 

39.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for  con¬ 
sideration  of  dedications  made  in  1907,  what  he  paid  for  land  in 
1899. 

41.  In  overruling,  separately  and  severally,  the  separate  and  sev¬ 
eral  motions  to  dismiss  made  at  the  close  of  the  petitioners’  case  and 
at  the  close  of  the  whole  case  upon  the  separate  and  several  grounds 
upon  which  said  respective  motions  were  made. 
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42-46.  Because  the  Court  refurel  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  1-a,  7 -a,  13 -a  26  and  30 

47-49.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  2,  8  and  20. 

W.  C.  SULLIVAN, 
Attorney  for  Ellen  Mason. 

502  Objections,  Exceptions,  and  Motion  to  Vacate  by  Mary  L. 

Wetzler. 

Filed  December  1,  1919. 

*  *  *  *  *  *  * 

Now  comes  Mary  L.  Wetzler,  and  showing  to  the  Court  that  she 
is  the  owner  of  a  parcel  of  land  designated  in  the  verdict  ffled  herein 
as  Lot  numbered  19  in  Square  4513  for  an  unidentified  part  of  which 
lot  the  said  verdict  assumes  to  make  an  award  of  damages,  and 
against  an  unidentfied  part  of  which  lot  said  verdict  assumes  to 
make  an  assessment  of  benefits,  and  further  showing  to  the  Court 
that  the  said  Verdict  is  unjust  and  unreasonable  as  to  her 
and  her  said  land,  excepts  and  objects  thereto,  and  moves  the  Court 
to  vacate  and  strike  out  the  same,  making  such  exceptions  and  ob¬ 
jections  and  motion  separately  and  severally,  and  upon  the  separate 
and  several  grounds  following  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  he  susceptible 
of  identification,  the  verdict  contains  no  more  than  the  statement, 
with  respect  to  each  piece  of  land  sought  to  be  condemned,”  value  of 
ground  taken’’  or  “value  of  ground  taken  and  improvements.” 

2.  The  said  verdict  does  not  contain  a  description  of  lands  assessed 
for  benefits,  where  parts  of  such  lots  or  parcels  are  being  condemned 
in  this  proceeding. 

3.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum 
of  $1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurrors’  fees  of  a  former  jury  which  was  discharged 
after  submission  to  it  and  without  returning  a  verdict. 

4.  Because  the  expenses  charged  include  for  attendance 

503  of  jurors  sworn  on  the  14th  day  of  March,  1919,  who  were 
accepted  by  the  Court  upon  the  insistence  of  the  petitioners 

and  over  the  objections  of  the  property  owners,  and  were  thereafter 
excused  and  the  jury  discharged  at  the  request  of  the  petitioners. 

5.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

6.  Because  the  damages  awarded  for  the  parts  proposed  to  be 
taken  of  this  exceptant’s  lands  are  inadequate. 

7.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

8.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 
inadequate. 

9.  Because  the  benefits  assessed  against  the  subdivision  known  as 
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East  Side  Park  including  Squares  4495,  4507  and  4506  are  grossly 
inadequate. 

10.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each  side 
of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
Branch  although  such  properties  are  in  fact  benefited  to  a  very  con¬ 
siderable  extent  and  in  a  very  large  sum  of  money. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

12.  Because  the  verdict  of  the  iurv  is  contrarv  to  the  weight  of 
the  evidence. 

13.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 
501  14.  Because  the  verdict  of  the  jury  is  contrary  to  the 

instructions  of  the  Court. 

15.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification 
of  such  lands. 

16.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceed¬ 
ing. 

17.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved 
by  the  widening  proposed  in  this  proceeding. 

18.  Because  there  was  no  determination,  hv  the  Commissioners 
or  anyone  else,  in  advance  of  the  institution  of  the  proceeding,  or 
bv  the  Commissioners  at  anv  time  that  the  total  benefits  which  will 
result  from  the  widening  proposed  will  equal  or  even  approximate 
the  damages  plus  costs  and  expenses. 

.19.  Because  the  order  to  summon  a  jury  did  not  specify  the  names 
of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

20.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be 
summoned  but,  instead,  attempted  to  delegate  that  discretion  to  the 
Marshal. 

21.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  >vho  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn  in  this  cause  testi- 

505  fied,  before  being  accepted  by  the  Court,  that  not  knowing 
who  owned  lands  against  which  they  were  to  return  benefil 
assessments  they  were  unable  to  state  whether  or  not  they  were  related 
to  such  unknown  persons. 

22.  Because,  the  Court  having  fixed  the  time  and  place  for  begin¬ 
ning  their  view  of  the  property  to  be  condemned,  the  Court  declined 

tb  instruct  the  jurors  in  any  one  of  the  following  particulars  or  re¬ 
spects.  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

( b )  That  from  the  time  of  the  beginning  of  the  taking  of  testi- 
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mony  in  open  court  they  should  make  no  view  without  leave  of 
Court  first  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them 
they  should  make  no  view  without  leave  of  Court  first  had  and  ob¬ 
tained. 

23.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

24.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

25.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  object  of  permitting  the  jury  to  view  the  premises  in  question 
was  to  acquaint  them  with  the  physical  situation,  conditions  and 
surroundings  of  the  premises  in  question,  and  to  enable  them  bet¬ 
ter  to  understand  the  evidence  offered.” 

26.  Because  the  Court  refused  to  instruct  the  jury  as  fol- 

506  lows:  “The  knowledge  which  the  jury  have  acquired  by  the 
view  may  be  used  by  them  in  determining  the  weight  of  con¬ 
flicting  testimony  respecting  damages  and  values,  but  no  further. 
Their  final  conclusion  must  rest  on  the  evidence  adduced  before 
them.” 

27.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue  was  never 
considered  by  the  Highway  Commission  or  by  more  than  two  mem¬ 
bers  thereof. 

28.  Because  there  is  no  authority  of  law  for  condemnation  of 
land  for  the  widening  proposed  in  this  proceeding. 

29.  Because  there  is  no  authority  of  law  for  the  condemnation 
of  land  for  the  widening  of  any  street  or  highway  to  conform  to  the 
plan  of  the  Permanent  System  of  Highaways  as  amended  subsequent 
to  the  4th  day  of  March,  1913. 

30.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of  Con¬ 
gress  providing  for  the  establishment  of  a  permanent  system  of 
highways,  and  the  amendments  to  the  said  Act  of  Congress,  with  re¬ 
spect  to  the  matters  and  things  which  are  required  to  be  shown 
by  and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure 
for  the  adoption  thereof. 

31.  Because  of  the  giving  of  the  instructions  to  the  jury  that  they 
could  not  assess  benefits  against  the  school  house  property  belong¬ 
ing  to  the  District  of  Columbia. 

32.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line  of 

the  proposed  widening.  Bennings  Road  will,  when  the  pro- 

507  posed  widening  is  completed,  be  but  ninety-five  instead  of  one 
hundred  and  ten  feet  wide. 

33.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty- 
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foot  right  of  way  of  the  Washington  Railway  &  Electric  Company 
remains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give  vague, 
indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands  east 
of  the  Eastern  Branch,  and  in  overruling  a  motion  to  strike  out  such 
testimony. 

35.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bcnnings  Road,  when 
widened,  which  should  he  used  for  parking,  sidewalk  and  roadway 
purposes. 

36.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedications  or 
the  trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of 
the  petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Bowdlcr  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 
1870. 

39.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the  val¬ 
uation  of  land  dedicated  at  the  time  when  a  street  railroad  was  about 
to  he  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  a  basis  for  con¬ 
sideration  of  dedications  made  in  1907.  what  he  paid  for 

508  land  in  1899. 

41.  In  overruling,  separately  and  severally,  the  separate 
and  several  motions  to  dismiss  made  at  the  close  of  the  petitioners’ 
case  and  at  the  close  of  the  whole  case  upon  the  separate  and  sev¬ 
eral  grounds  upon  which  said  respective  motions  were  made. 

42-46.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  1-a,  7-a,  13-a,  26  and  30. 

47-49.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  2,  8  and  20. 

W.  C.  SULLIVAN, 
Attorney  for  Mary  L.  Wetzlcr. 


Objections,  Exceptions ,  and  Motion  to  Vacate  by  First  National 

Bank  of  Yonkers. 

Filed  December  1,  1919. 

******* 

Now  comes  the  First  National  Bank  of  Yonkers,  a  body  corporate, 
and  showing  to  the  Court  that  it  is  the  owner  of  parcels  of  land 
designated  in  the  verdict  filed  herein  as  Lots  numbered  16,  17,  1, 
2,  3.  4,  5.  6,  7  and  8  in  Square  4515,  for  undescribed  parts  of  the 
first  two  of  which  parcels  the  said  verdict  assumes  to  make  an  award 
for  damages  and  upon  undescribed  parts  of  which  two  parcels  ai 
well  as  upon  the  other  parcels  above  enumerated  the  verdict  assumes 
to  impose  an  assessment  for  benefits,  and  further  showing  to  the 
Court  that  the  said  verdict  is  unjust  and  unreasonable  as  to  it, 


296  cuxo  h.  RUDOLrn  et  al.  vs.  emma  j.  miller  et  al. 

excepts  and  objects  thereto,  and  moves  the  Court  to  vacate  and 

509  strike  out  the  same,  making  such  exceptions  and  objec¬ 
tions  and  motion  separately  and  severally,  and  upon  the  sepa¬ 
rate  and  several  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  susceptible 
of  identification,  the  verdict  contains  no  more  than  the  statement, 
with  respect  to  each  piece  of  land  sought  to  be  condemned,  “value 
of  ground  taken”  or  “value  of  ground  taken  and  improvements.” 

2.  The  said  verdict  does  not  contain  a  description  of  lands  assessed 
for  benefits,  where  parts  of  such  lots  or  parcels  are  being  condemned 
in  this  proceeding. 

3.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum 
of  $1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged 
after  submission  to  it  and  without  returning  a  verdict. 

4.  .Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1910,  who  were  accepted  by  the 
Cour  upon  the  insistence  of  the  petitioners  and  over  the  objections  of 
the  property  owners,  and  were  thereafter  excused  and  the  jury  dis¬ 
charged  at  the  request  of  the  petitioners. 

5.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

0.  Because  the  damages  awarded  for  the  parts  proposed  to  be  taken 
of  this  exceptant’s  lands  are  inadequate. 

7.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

510  8.  Because  the  benefits  assessed  against  Parcel  160/4  are 
grossly  inadequate. 

9.  Because  the  benefits  assessed  against  the  subdivision  known  as 
East  Side  Park,  including  Squares  4495,  4507  and  4506  are  grossly 
inadequate. 

10.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each 
side  of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
Branch,  although  such  properties  are  in  fact  benefited  to  a  very  con¬ 
siderable  extent  and  in  a  very  large  sum  of  money. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 

13.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

14.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 
of  the  Court. 

15.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification 
of  such  lands. 

16.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceed¬ 
ing. 

17.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
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that  the  public  interests  do  not  require  and  will  not  be  subserved  by 
the  widening  proposed  in  this  proceeding. 

18.  Because  there  was  no  determination,  by  the  Commis- 

511  sioners  or  anyone  else,  in  advance  of  the  institution  of  the 
proceeding,  or  by  the  Commissioners  at  any  time,  that  the 

total  benefits  which  will  result  from  the  widening  proposed  will 
equal  or  even  approximate  the  damages  plus  costs  and  expenses. 

19.  Because  the  order  to  summon  a  jury  did  not  specify  the 
names  of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

20.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be  sum¬ 
moned  but,  instead,  attempted  to  delegate  that  discretion  to  the  Mar¬ 
shal. 

21.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding.  the  jurors  empaneled  and  sworn  in  this  cause  testified,  be¬ 
fore  being  accepted  by  the  Court  that,  not  knowing  who  owned 
lands  against  which  they  were  to  return  benefit  assessments  they 
were  unable  to  state  whether  or  not  they  were  related  to  such  un¬ 
known  persons. 

22.  Because,  the  Court  having  fixed  the  time  and  place  for  begin¬ 
ning  their  view  of  the  property  to  be  condemned,  the  Court  declined 
to  instruct  the  jurors  in  any  one  of  the  following  particulars  or  re¬ 
spects,  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

( b )  That  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of  Court 

first  had  and  obtained. 

512  (c)  That,  from  the  time  of  the  submission  of  the  case  to 
them  they  should  make  no  view  without  leave  of  Court  first 

had  and  obtained. 

23.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury 
that  they  should  make  no  view  except  in  the  company  of  the  Mar¬ 
shal. 

24.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

25/ Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
object  of  permitting  the  jury  to  view  the  premises  in  question  was 
to  acquaint  them  with  the  physical  situation,  conditions  and  sur¬ 
roundings  of  the  premises  in  question,  and  to  enable  them  better 
to  understand  the  evidence  offered.” 

26.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  knowledge  which  the  jury  have  acquired  by  the  view  may 
be  used  by  them  in  determining  the  weight  of  conflicting  testimony 
respecting  damages  and  values,  but  no  further.  Their  final  conclu¬ 
sion  must  rest  on  the  evidence  adduced  before  them.” 

27.  Because  the  attempted  amendment  of  the  highway  plan  for 
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Bennings  Road  between  loth  Street  and  Oklahoma  Avenue  was 
never  considered  by  the  Highway  Commission  or  by  more  than  two 
members  thereof. 

28.  Because  there  is  no  authority  of  law  for  condemnation  of  land 
for  the  widening  proposed  in  this  proceeding. 

29.  Because  there  is  no  authority  of  law  for  the  condemnation 
of  land  for  the  widening  of  any  street  or  highway  to  conform  to 

the  plan  of  the  Permanent  System  of  Highways  as  amende  1 

513  subsequent  to  the  4th  day  of  March,  1913. 

30.  Because  the  attempted  amendment  to  the  highway 
plan  does  not  conform  to  or  comply  with  the  requirements  of  tin 
Act  of  Congress  providing  for  the  establishment  of  a  permanent 
system  of  highways,  and  the  amendments  to  the  said  Act  of  Con¬ 
gress,  with  respect  to  the  matters  and  things  which  are  required  to 
be  shown  by  and  to  appear  upon  said  plan,  or  with  respect  to  the 
procedure  for  the  adoption  thereof. 

31.  Because  of  the  giving  of  the  instructions  to  the  jury  that  they 
could  not  assess  benefits  against  the  schoolhouse  property  belong¬ 
ing  to  the  District  of  Columbia. 

32.  Because  it  was  proved  on  the  trial  that  the  widening  pro¬ 
posed  in  the  petition  does  not  conform  with  the  plan  of  the  Perma¬ 
nent  System  of  Highways,  in  that,  at  one  or  more  points  along  the 
line  of  the  proposed  widening,  Bennings  Road  will,  when  the  pro¬ 
posed  widening  is  completed,  be  but  ninety-five  instead  of  one  hun¬ 
dred  and  ten  feet  wide. 

33.  Because,  when  the  proceeding  is  completed,  Bennings  Rond 
will  not  he  widened  to  one  hundred  and  ten  feet  to  conform  to  tin* 
plan  of  the  Permanent  System  of  Highways,  because  the  thiry-foot 
right  of  way  of  the  Washington  Railway  &  Electric  Company  re¬ 
mains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give 
vague,  indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands 
east  of  the  Eastern  Branch,  and  in  overruling  a  motion  to  strike 
out  such  testimony. 

V 

35.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road, 

514  when  widened,  which  should  be  used  for  parking,  sidewalk 
and  roadway  purposes. 

36.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or  the 
trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of 
the  petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Bowdler  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 
1870. 

39.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for 
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consideration  of  dedications  made  in  1907,  what  he  paid  for  land 
in  1899. 

41.  In  overruling,  separately  and  severally,  the  separate  and  sev¬ 
eral  motions  to  dismiss  made  at  the  close  of  the  petitioners’  case  and 
at  the  close  of  the  whole  case  upon  the  separate  and  several  grounds 
upon  which  said  respective  motions  were  made.  • 

42-46.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  resepctivelv  1-a,  7-a,  13-a,  26  and  30. 

47-49.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  2,  8  and  20. 

W.  C.  SULLIVAN, 

Attorney  for  First  National  Bank  of  Yonkers. 


old  Objections ,  Exceptions ,  and  Motion  to  Vacate  by  Dennis  J. 

McCarthy. 

Filed  December  1,  1919. 

a|e  s|c  a)c  s|e  s)e  a(e  a|c 

Now  comes  Dennis  J.  McCarthy,  and  showing  to  the  Court  that 
he  is  the  owner  of  a  parcel  of  land  designated  in  the  verdict  filed 
herein  as  Lot  numbered  19  in  Square  4515,  for  an  unidentified  part 
of  which  lot  the  said  verdict  assumes  to  make  an  award  of  damages, 
and  against  an  unidentified  part  of  which  lot  the  said  verdict  as¬ 
sumes  to  make  an  assessment  for  benefits,  and  further  showing  to 
the  Court  that  the  verdict  is  unjust  and  unreasonable  as  to  him  and 
his  said  lands,  excepts  and  objects  thereto,  and  moves  the  Court  to 
vacate  and  strike  out  the  same,  making  such  exceptions  and  objec¬ 
tions  and  motions  separately  and  severally,  and  upon  the  separate 
and  several  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  susceptible 
of  identification,  the  verdict  contains  no  more  than  the  statement, 
with  respect  to  each  piece  of  land  sought  to  be  condemned,  “value 
of  ground  taken”  or  “value  of  ground  taken  and  improvements.” 

2.  The  said  verdict  does  not  contain  a  description  of  lands  as¬ 
sessed  for  benefits,  where  parts  of  such  lots  or  parcels  are  being  con¬ 
demned  in  this  proceeding. 

3.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum  of 
$1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurors  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 

4.  Because  the  expenses  charged  include  for  attendance 
516  of  jurors  sworn  on  the  14th  day  of  March.  1919,  who  were 
accepted  by  the  Court  upon  the  insistence  of  the  petitioners 
and  over  the  objections  of  the  property  owners,  and  were  thereafter 
excused  and  the  jury  discharged  at  the  request  of  the  petitioners. 

5.  Because  the  jurv  did  not  follow  the  instructions  of  the  Court  in 
separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 
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6.  Because  the  damages  awarded  for  the  parts  proposed  to  be  taken 
of  this  exceptants  lands  are  inadecpiate. 

7.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

8.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 
inadequate. 

0.  Because  the  benefits  assessed  against  the  subdivision  known  as 
East  Side  Park,  including  Squares  4495,  4507  and  4506  are  grossly 
inadequate. 

10.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each 
side  of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
Branch,  although  such  properties  are  in  fact  benefited  to  a  very  con¬ 
siderable  extent  and  in  a  very  large  sum  of  money. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 

13.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

517  14.  Because  the  verdict  of  the  jury  is  contrarv  to  the  in- 
structions  of  the  Court. 

15.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification  of 
such  lands. 

16.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceed¬ 
ing. 

17.  Because  it  was  fully  proved,  by  uncontradicted  testimony,  that 
the  public  interests  do  not  require  and  will  not  be  subserved  by  the 
widening  proposed  in  this  proceeding. 

18.  Because  there  was  no  determination,  bv  the  Commissioners 
or  anyone  else,  in  advance  of  the  institution  of  the  proceeding,  o^ 
bv  the  Commissioners  at  anv  time,  that  the  total  benefits  which  will 
result  from  the  widening  proposed  will  equal  or  even  approximate 
the  damages  plus  costs  and  expenses. 

19.  Because  the  order  to  summon  a  jury  did  not  specify  the  names 
of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

20.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be  sum¬ 
moned  but,  instead,  attempted  to  delegate  that  discretion  to  the 
Marshal. 

21.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn,  in  this  cause  testi- 

518  fied,  before  being  accepted  by  the  Court,  that,  not  know¬ 
ing  who  owned  lands  against  which  thev  were  to  reutrn  bene¬ 
fit  assessments  they  were  unable  to  state  whether  or  not  they  were 
related  to  such  unknown  persons. 

22.  Because,  the  Court  having  fixed  the  time  and  place  for  be¬ 
ginning  their  view  of  the  property  to  be  condemned,  the  Court  de- 
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dined  to  instruct  the  jurors  in  any  one  of  the  following  particulars 
or  respects,  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  suceeding  view  the  time  and  place  when  they  would 
proceed  to  a  further  view,  or  else  give  notice  to  the  property  owners 
of  each  subsequent  view. 

(b)  That  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of 
Court  first  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them 
they  should  make  no  view  without  leave  of  Court  first  had  and 
obtained. 

23.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

24.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

25.  Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
object  of  permitting  the  jury  to  view  the  premises  in  question  was  to 
acquaint  them  with  the  physical  situation,  conditions  and  sur¬ 
roundings  of  the  premises  in  question,  and  to  enable  them  better 
to  understand  the  evidence  offered. ” 

26.  Because  the  Court  refused  to  instruct  the  jury  as  fol- 
510  lows:  “The  knowledge  which  the  jury  have  acquired  by  the 
view  may  be  used  by  them  in  determining  the  weight  of  con¬ 
flicting  testimony  respecting  damages  and  values,  but  no  further. 
Their  final  conclusion  must  rest  on  the  evidence  adduced  before 
them.” 

27.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue  was 
never  considered  by  the  Highway  Commission  or  by  more  than  two 
members  thereof. 

28.  Because  there  is  no  authority  of  law  for  condemnation  of 
land  for  the  widening  proposed  in  this  proceeding. 

29.  Because  there  is  no  authority  of  law  for  the  condemnation 
of  land  for  the  widening  of  any  street  or  highway  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways  as  amended  subsequent 
to  the  4th  day  of  March,  1913. 

30.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of  Con¬ 
gress  providing  for  the  establishment  of  a  permanent  system  of 
Highways,  and  the  amendments  to  the  said  Act  of  Congress,  with 
respect  to  the  matters  and  things  which  are  required  to  be  shown 
by  and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure 
for  the  adoption  thereof. 

31.  Because  of  the  giving  of  the  instructions  to  the  jury  that  they 
could  not  assess  benefits  against  the  schoolhouse  property  belonging 
to  the  District  of  Columbia. 

32.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent  Sys- 
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tem  of  Highways,  in  that  at  one  or  more  points  along  the  line 

520  of  the  proposed  widening,  Bennings  Road  will  when  the  pro¬ 
posed  widening  is  complete  be  blit  ninety-five  instead  of 

one  hundred  and  ten  feet  wide. 

83.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty- 
foot  right  of  way  of  the  Washington  Railway  S:  Electric  Company 
remains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give 
vague,  indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands 
easr  of  the  Eastern  Branch,  and  in  overruling  a  motion  to  strike  out 
such  testimonv. 

35.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road,  when 
widened,  which  should  be  used  for  parking,  sidewalk  and  roadway 
purposes. 

36.  Because  no  evidence  was  offered  of  the  value  of  lands  dedicated 
as  of  a  time  approximating,  even,  either  the  dedication  or  the  trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of  the 
petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Bowdler  to  testify,  with  resnect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land 
in  1870. 

39.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis 

521  for  consideration  of  dedications  made  in  1907  what  he  paid 
for  land  in  1899. 

41.  In  overruling,  separately  and  severally,  the  separate  and  sev¬ 
eral  motions  to  dismiss  at  the  close  of  the  petitioners'  case  and  at  the 
close  of  the  whole  case  upon  the  separate  and  several  grounds  upon 
which  said  respective  motions  were  made. 

42-46.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  1-a,  7-a,  13-a,  26  and  30. 

4749.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
hv  the  petitioners  and  numbered  respectivelv  2,  8  and  30. 

W.  C.  SULLIVAN, 
Attorney  for  Dennis  J.  McCarthy. 


Objections.  Exceptions ,  and  Motions  to  Vacate  by  Washington  Rail¬ 
way  &  Electric  Company. 

Filed  December  1,  1919. 

*  *  *  *  *  *  * 

Now  comes  the  Washington  Railway  &  Electric  Company,  a  body 
corporate,  and  showing  to  the  Court  that  it  is  the  owner  of  parcels 
of  land  designated  in  the  verdict  filed  herein  as  Lots  numbered  133, 
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131,  78,  79,  80,  81,  802  and  137.  in  Square  4309;  Lots  26,  27,  28,  29, 
30  and  31  in  Square  5222;  Lots  801,  17,  18,  10,  34,  35  and  802  in 
Square  5223;  Lots  800,  3,  808,  6,  7,  8,  9,  10,  11  and  807  in  Square 
5224;  Lots  2  to  11  inclusive  in  Square  5228,  Lots  1,  2,  14,  15,  16, 
17  and  800  in  Square  5229;  Lots  19  to  29  inclusive  in  Square  5320; 

Lots  30,  31  and  32  in  Square  5268;  and  Parcels  numbered 
522  169/24,  169/25  and  177/17,  against  which  lots  and  parcels  of 

land  the  said  verdict  assumes  to  make  an  assessment  for  bene¬ 


fits;  and  further  showing  to  the  Court  that  the  said  verdict  is  unjust 
and  unreasonable  as  to  it,  excepts  and  objects  thereto  and  moves  the 
Court  to  vacate  and  strike  out  the  same,  making  such  exceptions  and 
objections  and  motion  separately  and  severally  and  upon  the  separate 
and  several  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  he  susceptible 
of  identification,  the  verdict  contains  no  more  than  the  statement, 
with  respect  to  each  piece  of  land  sought  to  be  condemned,  “Value 
of  ground  taken’1  or  “value  of  ground  taken  and  improvements.” 

2.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum  of 
$1,062.70  for  stenographic  reports,  $310.00  for  witnesses’  fees,  and 
$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 


3.  Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1919,  who  were  accepted  by  the 
Court  upon  the  insistence  of  the  petitioners  and  over  the  objections 
of  the  property  owners,  and  were  thereafter  excused  and  the  jury 
discharged  at  the  request  of  the  petitioners. 

4.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

5.  Because  the  benefits  assessed  against  the  above  mentioned  lands 

of  this  exceptant  are  unjust,  unreasonable  and  excessive. 
523  6.  Because  the  benefits  assessed  against  Parcel  160/4  are 

grossly  inadequate. 

7.  Because  the  benefits  assessed  against  the  subdivision  known  as 
East  Side  Park,  including  Squares  4495  4507  and  4506  are  grossly 
inadequate. 

8.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each  side 
of  Bennings  Hoad  between  Oklahoma  Avenue  and  the  Eastern 
1  branch,  although  such  properties  are  in  fact  benefited  to  a  very  con¬ 
siderable  extent  and  in  a  very  large  sum  of  money. 

9.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

10.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 


11.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 

of  the  Court.  ' 


13.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification 
of  such  lands. 


14.  Because  the  petitioners,  the  Commissioners  of  the  District 
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of  Columbia,  never  determined  that  the  public  interests  required 
or  would  be  subserved  by  the  widening  contemplated  in  this  pro¬ 
ceeding. 

15.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved 
by  the  widening  proposed  in  this  proceeding. 

524  16.  Because  there  was  no  determination,  by  the  Commis¬ 
sioners  or  anvone  else,  in  advance  of  the  institution  of  the 

proceeding,  or  by  the  Commissioners  at  any  time,  that  the  total  bene¬ 
fits  which  will  result  from  the  widening  proposed  will  equal  or 
even  approximate  the  damages  plus  costs  and  expenses. 

17.  Because  the  order  to  summon  a  jury  did  not  specify  the 
names  of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

18.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be  sum¬ 
moned  but,  instead,  attempted  to  delegate  that  discretion  to  the  Mar¬ 
shal. 

19.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding.  the  jurors  impaneled  and  sworn  in  this  cause  testified,  be¬ 
fore  being  accepted  by  the  Court,  that,  not  knowing  who  owned  lan  h 
against  which  they  were  to  return  benefit  assessments  they  were  un¬ 
able  to  state  whether  or  not  they  were  related  to  such  unknown  per¬ 
sons. 

20.  Because,  the  Court  having  the  time  and  place  for  begin¬ 
ning  their  view  of  the  property  to  be  condemned,  the  Court  decline  l 
to  instruct  the  jurors  in  any  one  of  the  following  particulars  or  re¬ 
spects,  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

(b)  That,  from  the  time  of  the  beginning  of  the  taking  of 

525  testimony  in  open  court  they  should  make  no  view  without 
leave  of  Court  first  had  and  obtained. 

( c )  That,  from  the  time  of  the  submission  of  the  case  to  them 
they  should  make  no  view  without  leave  of  Court  first  had  and 
obtained. 

21.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

22.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

23.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  object  of  permitting  the  jury  to  view  the  premises  in  question 
was  to  acquaint  them  with  the  physical  situation,  conditions  and 
surroundings  of  the  premises  in  question,  and  to  enable  them  better 
to  understand  the  evidence  offered.” 

24.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  knowledge  which  the  jury  have  acquired  by  the  view  may  be 
used  by  them  in  determining  the  weight  of  conflicting  testimony 
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respecting  damages  and  values,  but  no  further.  Their  final  con¬ 
clusion  must  rest  on  the  evidence  adduced  before  them.” 

25.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue  was  never 
considered  by  the  Highway  Commission  or  by  more  than  two  mem¬ 
bers  thereof. 

26.  Because  there  is  no  authority  of  law*  for  condemnation  of  land 
for  the  widening  proposed  in  this  proceeding. 

27.  Because  there  is  no  authority  of  law  for  the  condem- 

526  nation  of  land  for  the  widening  of  any  street  or  high  way  to 
conform  to  the  plan  of  the  Permanent  System  of  Highways 

as  amended  subsequent  to  the  4th  day  of  March,  1913. 

28.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of 
Congress  providing  for  the  establishment  of  a  permanent  system 
of  highways,  and  the  amendments  to  the  said  Act  of  Congress,  with 
respect  to  the  matters  and  things  which  are  required  to  be  shown  by 
and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure  for 
the  adoption  thereof. 

29.  Because  of  the  giving  of  the  instruction  to  the  jury  that  they 
could  not  assess  benefits  against  the  school-house  property  belonging 
to  the  District  of  Columbia. 

30.  Because  it  was  proved  on  the  trial  that  the  widening  pro¬ 
posed  in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line 
of  the  proposed  widening,  Bennings  Road  will,  when  the  proposed 
widening  is  completed,  be  but  ninety-five  instead  of  one  hundred 
and  ten  feet  wide. 

31.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty- 
foot  right  of  way  of  the  Washington  Railway  &  Electric  Company 
remains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

32.  Because  of  the  admission  of  the  testimony  of  the  witnesses 
Turpin,  Weedon  and  Donohue,  as  expert  witnesses,  as  to  benefits  to 

the  property  of  the  Washington  Railway  &  Electric  Company 

527  in  the  absence  of  evidence  of  qualifications  of  the  witnesses 
to  form  a  correct  opinion  with  respect  thereto. 

33.  In  permitting  the  witness  Weedon  to  testify  as  to  benefits  to 
street  railroad  car  barn  property  in  spite  of  his  statement  that  he 
had  never  had  occasion  to  know  what  had  been  the  effect  of  a  street 
widening  upon  such  property,  and  without  showing  any  qualifica¬ 
tion  to  give  such  testimony. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give  vague, 
indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands  east 
of  the  Eastern  Branch,  and  in  over-ruling  a  motion  to  strike  out 
such  testimony. 

35.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road,  when 
widened,  which  should  be  used  for  parking,  sidewalk  and  roadway 
purposes. 


20— 4051a 
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30.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or  the 
trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of  the 
petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Rowdier  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 

1870. 

39.  In  permitting  witness  Rowdier  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for  con¬ 
sideration  of  dedications  made  in  1907  what  he  paid  for  land, 

in  1899. 

528  In  overruling,  separately  and  severally,  the  separate  and 
several  motions  to  dismiss  made  at  the  close  of  the  petitioners’ 

case  and  at  the  close  of  the  whole  case  upon  the  separate  and  several 
grounds  upon  which  said  respective  motions  were  made. 

42-45.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  7-a.  13-a,  26  and  30. 

46—47.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  8  and  20. 

W.  C.  SULLIVAN, 

Attorney  for  Washington  Railway  &  Electric  Company. 

Objections,  Exceptions,  and  Motion  to  Vacate  by  Robert  G.  Rind. 

Filed  December  1,  1919. 

*  *  *  *  *  *  * 

Now  comes  Robert  G.  Rind,  and  showing  to  the  Court  that  he  is 
the  owner  of  a  parcel  of  land  designated  in  the  verdict  filed  herein 
as  Lot  numbered  11  in  Square  4515,  for  an  unidentified  part  of 
which  lot  the  said  verdict  assumes  to  make  an  award  of  damages,  and 
against  an  unidentified  part  of  which  lot  the  said  verdict  assumes 
to  make  an  assessment  for  benefits,  and  further  showing  to  the  Court 
that  the  said  verdict  is  unjust  and  unreasonable  as  to  him  and  his 
said  land,  excepts  and  objects  thereto,  and  moves  the  Court  to  vacate 
and  strike  out  the  same,  making  such  exceptions  and  objec- 

529  tions  and  motion  separately  and  severally,  and  upon  the 
separate  and  several  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  susceptible  of 
identification,  the  verdict  contains  no  more  than  the  statement,  with 
respect  to  each  piece  of  land  sought  to  be  condemned,  “value  of 
ground  taken”  or  “value  of  ground  taken  and  improvements.” 

2.  The  said  verdict  does  not  contain  a  description  of  lands  assessed 
for  benefits,  where  parts  of  such  lots  or  parcels  are  being  condemned 
in  this  proceeding. 

3.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum  of 
$1062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
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$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 

4.  Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1919,  who  were  accepted  by  the 
Court  upon  the  insistence  of  the  petitioners  and  over  the  objections 
of  the  property  owners,  and  were  thereafter  excused  and  the  jury 
discharged  at  the  request  of  the  petitioners. 

5.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separately  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

6.  Because  the  damages  awarded  for  the  parts  proposed  to  be  taken 
of  this  exceptant’s  lands  are  inadequate. 

7.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

8.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 

inadequate. 

530  9.  Because  the  benefits  assessed  against  the  subdivision 
known  as  East  Side  Park,  including  Squares  4495,  4507  and 

4506  are  grossly  inadequate. 

10.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each  side 
of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
Branch,  although  such  properties  are  in  fact  benefited  to  a  very  con¬ 
siderable  extent  and  in  a  very  large  sum  of  money. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 

13.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

14.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 
of  the  Court. 

15.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification  of 
such  lands. 

16.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceeding. 

17.  Because  it  was  fully  proved,  by  uncontradicted  testimony,  that 
the  public  interests  do  not  require  and  will  not  be  subserved  by  the 
widening  proposed  in  this  proceeding. 

18.  Because  there  was  no  determination,  by  the  Commis- 

531  sioners  or  anyone  else,  in  advance  of  the  institution  of  the 
proceeding,  or  by  the  Commissioners  at  any  time,  that  the 

total  benefits  which  will  result  from  the  widening  proposed  will  equal 
or  even  approximate  the  damages  plus  costs  and  expenses. 

19.  Because  the  order  to  summon  a  jury  did  not  specify  the  names  * 
of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

20.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be  sum¬ 
moned  but,  instead,  attempted  to  delegate  that  discretion  to  the 
Marshal. 

21.  Because,  though  the  statute  requires  that  the  jurors  selected 
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be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn  in  this  cause  testified,  be¬ 
fore  being  accepted  by  the  Court,  that,  not  knowing  who  owned 
lands  against  which  they  were  to  return  benefit  assessments  they 
were  unable  to  state  whether  or  not  thev  were  related  to  such  un- 
known  persons. 

22.  Because,  the  Court  having  fixed  the  time  and  place  for  be¬ 
ginning  their  view  of  the  property  to  be  condemned,  the  Court  de¬ 
clined  to  instruct  the  jurors  in  any  one  of  the  following  particulars 
or  respects,  namely : 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

( b )  That  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of 

Court  first  had  and  obtained. 

532  (c)  That,  from  the  time  of  the  submission  of  the  case  to 
them  thev  should  make  no  view  without  leave  of  Court  first 

%j 

had  and  obtained. 

23.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

24.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  sawT  fit,  and  without  notice 
to  anybody. 

25.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
‘‘The  object  of  permitting  the  jury  to  view  the  premises  in  question 
was  to  acquaint  them  with  the  physical  situation,  conditions  and 
surroundings  of  the  premises  in  question,  and  to  enable  them  better 
to  understand  the  evidence  offered.” 

26  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
‘‘The  knowledge  which  the  jury  have  acquired  by  the  view  may 
be  used  by  them  in  determining  the  weight  of  conflicting  testimony 
respecting  damages  and  values,  but  no  further.  Their  final  con¬ 
clusion  must  rest  on  the  evidence  adduced  before  them.” 

27.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue  was 
never  considered  by  the  Highway  Commission  or  by  more  than  two 
members  thereof. 

28.  Because  there  is  no  authority  of  law  for  condemnation  of  land 
for  the  widening  proposed  in  this  proceeding. 

29.  Because  there  is  no  authority  of  law  for  the  condemnation  of 
land  for  the  widening  of  any  street  or  highway  to  conform  to  the 

plan  of  the  Permanent  System  of  Highways  as  amended  sub- 

533  sequent  to  the  4th  day  of  March,  1913. 

30.  Because  the  attempted  amendment  to  the  highway  plan 
does  not  conform  to  or  comply  with  the  requirements  of  the  Act  of 
Congress  providing  for  the  establishment  of  a  permanent  system  of 
highways,  and  the  amendments  to  the  said  Act  of  Congress,  with  re¬ 
spect  to  the  matters  and  things  which  are  required  to  be  shown  by 
and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure  for 
the  adoption  thereof. 
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31.  Because  of  the  giving  of  the  instructions  to  the  jury  that  they 
could  not  assess  benefits  against  the  schoolhouse  property  belonging 
to  the  District  of  Columbia. 

32.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line  of 
the  proposed  widening,  Bennings  Road  will,  when  the  proposed 
widening  is  completed,  be  but  ninety-five  instead  of  one  hundred  and 
ten  feet  wide. 

33.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty-foot 
right  of  way  of  the  Washington  Railway  &  Electric  Company  remains 
in  its  ownership  and  is  not  a  part  of  the  public  street. 

34.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give  vague, 
indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands  east  of  the 
Eastern  Branch,  and  in  overruling  a  motion  to  strike  out  such  testi- 
monv. 

35.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road, 

534  when  widened,  which  should  be  used  for  parking,  sidewalk 
and  roadway  purposes.  . 

36.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or 
the  trial. 

37.  In  not  dismissing  the  proceeding  because  of  the  failure  of  the 
petitioners  to  show  value  of  lands  dedicated. 

38.  In  permitting  witness  Bowdler  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 
1870. 

39.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

40.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for 
consideration  of  dedications  made  in  1907,  what  he  paid  for  land  in 
1899. 

41.  In  overruling,  separately  and  severally,  the  separate  and  sev¬ 
eral  motions  to  dismiss  made  at  the  close  of  the  petitioners’  case 
and  at  the  close  of  the  whole  case  upon  the  separate  and  several 
grounds  upon  which  said  respective  motions  were  made. 

42-46.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  1-a,  7-a,  13-a,  26  and  30. 

47-49.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  2,  8  and  20. 

W.  C.  SULLIVAN, 
Attorney  for  Robert  G.  Rind. 
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535  Objections,  Exceptions,  and  Motion  to  Vacate  by  Potomac 

Electric  Power  Company. 

Filed  December  1,  1919. 

******* 

Now  comes  the  Potomac  Electric  Power  Company,  a  body  corpo¬ 
rate,  and  showing  to  the  Court  that  it  is  the  owner  of  parcels  of  land 
designated  in  verdict  filed  herein  as  Parcels  numbered  169/9  and 
169/11,  against  which  parcels  of  land  the  said  verdict  assumes  to 
make  an  assessment  for  benefits,  and  further  showing  to  the  Court 
that  the  said  verdict  is  unjust  and  unreasonable  as  to  it,  excepts  and 
objects  thereto,  and  moves  the  Court  to  vacate  and  strike  out  the 
same,  making  such  exceptions  and  objections  and  motion  separately 
and  severally  and  upon  the  separate  and  several  grounds  following, 
namely : 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  susceptible  of 
identification ,  the  verdict  contains  no  more  than  the  statement,  with 
respect  to  each  piece  of  land  sought  to  be  condemned,  “value  of 
ground  taken”  or  “value  of  ground  taken  and  improvements.” 

2.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum  of 
$1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 

3.  Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1919,  who  were  accepted  by  the 
Court  upon  the  insistence  of  the  petitioners  and  over  the  objections 
of  the  property  owners,  and  were  thereafter  excused  and  the  jury 

discharged  at  the  request  of  the  petitioners. 

536  4.  Because  the  jury  did  not  follow  the  instructions  of  the 

Court  in  separately  stating  allowances  referred  to  in  the  im¬ 
mediately  preceding  paragraph. 

5.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

6.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 
inadequate. 

7.  Because  the  benefits  assessed  against  the  subdivision  known  as 
East  Side  Park,  including  Squares  4495,  4507  and  4506  are  grossly 
inadequate. 

8.  Because  no  benefit  assessment  was  made  against  property  claimed 
by  the  United  States  Government  and  fronting  on  each  side  of 
Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern  Branch, 
although  such  properties  are  in  fact  benefited  to  a  very  considerable 
extent  and  in  a  very  large  sum  of  money. 

9.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

10.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 
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12.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 
of  the  Court. 

13.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification  of 
such  lands. 

11.  Because  the  petitioners,  the  Commissioners  of  the 

537  District  of  Columbia,  never  determined  that  the  public  in¬ 
terests  required  or  would  be  subserved  by  the  widening  con¬ 
templated  in  this  proceeding. 

15.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved  by 
the  widening  proposed  in  this  proceeding 

16.  Because  there  was  no  determination,  by  the  Commissioners 
or  anyone  else,  in  advance  of  the  institution  of  the  proceeding,  or  by 
the  Commissioners  at  any  time,  that  the  total  benefits  which  will 
result  from  the  widening  proposed  will  equal  or  even  approximate 
the  damages  plus  costs  and  expenses. 

17.  Because  the  order  to  summon  a  jury  did  not  specify  the  names 
of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

18.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court  did 
not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be  sum¬ 
moned  but,  instead,  attempted  to  delegate  that  discretion  to  the 
Marshal. 

19.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn  in  this  cause  testified,  before 
being  accepted  by  the  Court,  that,  not  knowing  who  owned  lands 
against  which  they  were  to  return  benefit  assessments  they  were  un¬ 
able  to  state  whether  or  not  they  were  related  to  such  unknown 
persons. 

20.  Because,  the  Court  having  fixed  the  time  and  place  for  be¬ 
ginning  their  view  of  the  property  to  be  condemned,  the 

538  Court  declined  to  instruct  the  jurors  in  any  one  of  the  follow¬ 
ing  particulars  or  respects,  namely: 

(a)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  succeeding  view"  the  time  and  place  when  they 
"would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

(b)  That,  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court 'they  should  make  no  view  without  leave  of 
Court  first  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them 
thev  should  make  no  view  without  leave  of  Court  first  had  and 
obtained. 

21.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

22.  Because  the  Court,  instructed  the  jury  that  they  might  make 
their  view-  of  property  at  any  time  they  saw'  fit,  and  without  notice 
to  anybody. 

23. "  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  object  of  permitting  the  jury  to  view  the  premises  in  question 
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was  to  acquaint  them  with  the  physical  situation,  conditions  and 
surroundings  of  the  premises  in  question,  and  to  enable  them  better 
to  understand  the  evidence  offered.” 

24.  Because  the  Court  refused  to  instruct  the  jury  as  follows: 
“The  knowledge  which  the  jury  have  acquired  by  the  view  may  be 
used  by  them  in  determining  the  weight  of  conflicting  testimony 
respecting  damages  and  values,  but  no  further.  Their  final  con¬ 
clusion  must  rest  on  the  evidence  adduced  before  them.” 

25.  Because  the  attempted  amendment  of  the  highway 

539  plan  for  Bennings  Road  between  15th  Street  and  Oklahoma 
Avenue  wTas  never  considered  by  the  Highway  Commission 

or  by  more  than  two  members  thereof. 

26.  Because  there  is  no  authority  of  law  for  condemnation  of  land 
for  the  widening  proposed  in  this  proceeding. 

27.  Because  there  is  no  authority  of  law  for  the  condemnation  of 
land  for  the  widening  of  any  street  or  highway  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways  as  amended  subsequent 
to  the  4th  day  of  March,  1913. 

28.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of  Con¬ 
gress  providing  for  the  establishment  of  a  permanent  system  of 
highways,  and  the  amendments  to  the  said  Act  of  Congress,  with 
respect  to  the  matters  and  things  which  are  required  to  be  shown  by 
and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure  for 
the  adoption  thereof. 

29.  Because  of  the  giving  of  the  instruction  to  the  jury  that  they 
could  not  assess  benefits  against  the  school  house  property  belonging 
to  the  District  of  Columbia. 

30.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line  of 
the  proposed  widening,  Bennings  Road  will,  when  the  proposed 
widening  is  completed,  be  but  nintey-five  instead  of  one  hundred 
and  ten  feet  wide. 

31.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 

plan  of  the  Permanent  System  of  Highways,  because  the 

540  thirty-foot  right  of  way  of  the  Washington  Railway  &  Electric 
Company  remains  in  its  ownership  and  is  not  a  part  of  the 

public  street. 

32.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give  vague, 
indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands  east  of 
the  Eastern  Branch,  and  in  overruling  a  motion  to  strike  out  such 
testimony. 

33.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road,  when 
widened,  which  should  be  used  for  parking,  sidewalk  and  roadway 
purposes. 

34.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or  the 
trial. 
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35.  In  not  dismissing  the  proceeding  because  of  the  failure  of  the 
petitioners  to  show  value  of  lands  dedicated. 

36.  In  permitting  witness  Bowdler  to  testify,  with  respect  to  the 
value  of  lend  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 
187°. 

37.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

38.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for 
consideration  of  dedications  made  in  1907  what  he  paid  for  the  land 
in  1899. 

39.  In  overruling,  separately  and  severally,  the  separate  and  sev¬ 
eral  motions  to  dismiss  made  at  the  close  of  the  petitioners’  case 

and  at  the  close  of  the  whole  case  upon  the  separate  and 
541  several  grounds  upon  which  said  respective  motions  were 
made. 

40-43.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  7-a.  13-a,  26  and  30. 

44-45.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
bv  the  petitioners  and  numbered  respectivelv  8  and  20. 

w/c.  SULLIVAN, 

Attorney  for  Potomac  Electric  Power  Company. 


Objections,  Exceptions,  and  Motion  to  Vacate  by  Josiah  S.  Tyree. 

Filed  December  1,  1919. 

******* 

Now  cornes  Josiah  S.  Tyree,  and  showing  to  the  Court  that  he  is  the 
owner  of  parcels  of  land  designated  in  the  verdict  filed  herein  as  Lots 
numbered  109,  144,  145,  146,  147,  148,  149,  136,  137, 150,  139,  140, 
151  and  805  in  Square  4509,  against  which  parcels  or  lots  of  land 
the  said  verdict  assumes  to  make  an  assessment  for  benefits,  and 
further  showing  to  the  Court  that  the  said  verdict  is  unjust  and  un¬ 
reasonable  as  to  him,  excepts  and  objects  thereto,  and  moves  the 
Court  to  vacate  and  strike  out  the  same,  making  such  exceptions  and 
objections  and  motion  separately  and  severally,  and  upon  the  sep¬ 
arate  and  several  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  suscep- 
542  tible  of  identification,  the  verdict  contains  no  more  than  the 
statement,  with  respect  to  each  piece  of  land  sought  to  be  con¬ 
demned,  ‘‘value  of  ground  taken”  or  “value  of  ground  taken  and 
improvements.” 

2.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum  of 
$1,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged  after 
submission  to  it  and  without  returning  a  verdict. 

3.  Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1919,  who  were  accepted  by  the 
Court  upon  the  insistence  of  the  petitioners  and  over  the  objections 
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of  the  property  owners,  and  were  thereafter  excused  and  the  jury 
discharged  at  the  request  of  the  petitioners. 

4.  Because  the  jury  did  not  follow  the  instructions  of  the  Court 
in  separattdv  stating  allowances  referred  to  in  the  immediately  pre¬ 
ceding  paragraph. 

5.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

6.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 
inadequate. 

7.  Because  the  benefits  assessed  against  the  subdivision  known  as 


East  Side  Park,  including  Squares  4495,  4507  and  4506  are  grossly 
inadequate. 

8.  Because  no  benefit  assessment  was  made  against  property  claimed 
by  the  United  States  Government  and  fronting  on  each  side  of 
Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern  Branch, 
although  such  properties  are  in  fact  benefited  to  a  very  considerable 
extent  and  in  a  very  large  sum  of  money. 

543  9.  Because  the  verdict  of  the  jury  is  contrary  to  the  evi¬ 

dence. 


10.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence. 


11.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 

V  %J 

of  the  Court. 


13.  Because  the  verdict  of  the  jury  does  not  contain  a  description 
of  lands  to  be  condemned  such  as  will  permit  of  an  identification  of 
such  lands. 


14.  Because  the  petitioners,  the  Commissioners  of  the  District  of 
Columbia,  never  determined  that  the  public  interests  required  or 
would  be  subserved  by  the  widening  contemplated  in  this  proceeding. 

15.  Because  it  was  fully  proved,  by  uncontradieted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved  bv 
the  widening  proposed  in  this  proceeding. 

16.  Because  there  was  no  determination,  by  the  Commissioners 
or  anyone  else,  in  advance  of  the  institution  of  the  proceeding,  or  bv 
the  Commissioners  at  any  time,  that  the  total  benefits  which  will 
result  from  the  widening  proposed  will  equal  or  even  approximate 
the  damages  plus  costs  and  expenses. 

17.  Because  the  order  to  summon  a  jury  did  not  specify  the  names 
of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

18.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the 
544  Court  did  not  exercise  its  judicial  discretion  in  selecting  the 
jurors  to  be  summoned  but,  instead,  attempted  to  delegate 
that  discretion  to  the  Marshal. 


19.  Because,  though  the  statute  requires  that  the  jurors  selected 
be  persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn  in  this  cause  testified, 
before  being  accepted  by  the  Court,  that,  not  knowing  who  owned 
lands  against  which  they  were  to  return  benefit  assessments  they  were 
unable  to  state  whether  or  not  they  were  related  to  such  unknown 


persons. 


- 
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20.  Because,  the  Court  having  fixed  the  time  and  place  for  be¬ 
ginning  their  view  of  the  property  to  be  condemned,  the  Court  de¬ 
clined  to  instruct  the  jurors  in  any  one  of  the  following  particulars 
or  respects,  namely: 

(а)  That  they  should  either  announce  at  the  end  of  their  first 
view  and  of  each  suceeding  view  the  time  and  place  when  they 
would  proceed  to  a  further  view,  or  else  give  notice  to  the  property 
owners  of  each  subsequent  view. 

(б)  That,  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of  Court 
first  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them  they 
should  make  no  view  without  leave  of  Court  first  had  and  obtained. 

21.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

22.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice 
to  anybody. 

23.  Because  the  Court  refused  to  instruct  the  jury  as  fol- 

545  lows:  “The  object  of  permitting  the  jury  to  view  the  premises 
in  question  was  to  acquaint  them  with  the  physical  situation, 

conditions  and  surroundings  of  the  premises  in  question,  and  to  en¬ 
able  them  better  to  understand  the  evidence  offered.” 

24.  Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
knowledge  which  the  jury  have  acquired  by  the  view  may  be  used 
by  them  in  determining  the  weight  of  conflicting  testimony  respect¬ 
ing  damages  and  values,  but  no  further.  Their  final  conclusion 
must  rest  on  the  evidence  adduced  before  them.” 

25.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue  was 
never  considered  by  the  Highway  Commission  or  by  more  than  two 
members  thereof. 

26.  Because  there  is  no  authoritv  of  law  for  condemnation  of 

«/ 

land  for  widening  in  this  proceeding. 

27.  Because  there  is  no  authority  of  law  for  the  condemnation 
of  land  for  the  widening  of  any  street  or  highway  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways  as  amended  subsequent 
to  the  4th  day  of  March,  1013. 

28.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of  Con¬ 
gress  providing  for  the  establishment  of  a  permanent  system  of  high¬ 
ways,  and  the  amendments  to  the  said  Act  of  Congress,  with  respect 
to  the  matters  and  things  which  are  required  to  be  shown  by  and  to 
appear  upon  said  plan,  or  with  respect  to  the  procedure  for  the  adop¬ 
tion  thereof. 

29.  Because  of  the  giving  of  the  instructions  to  the  jury 

546  that  they  could  not  assess  benefits  against  the  schoolhouse 
property  belonging  to  the  District  of  Columbia. 

30.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line 
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of  the  proposed  widening  Bennings  Road  will,  when  the  proposed 
widening  is  completed,  be  but  ninety-five  instead  of  one  hundred 
and  ten  feet  wide. 

31.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform 
to  the  plan  of  the  Permanent  System  of  Highways,  because  the 
thirty-foot  right  of  way  of  the  Washington  Railway  &  Electric  Com¬ 
pany  remains  in  its  ownership  and  is  not  a  part  of  the  public 
street. 

32.  In  permitting  the  witnesses  Turpin  and  Weedon  to  give  vague, 
indefinite  and  uncertain  testimony  as  to  the  benefits  to  lands  east 
of  the  Eastern  Branch,  and  in  overruling  a  motion  to  strike  out  such 
testimony. 

33.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road,  when 
widened,  which  should  be  used  for  parking,  sidewalk  and  roadway 
purposes. 

34.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or 
the  trial. 

35.  In  not  dismissing  the  proceeding  because  of  the  failure  of 
the  petitioners  to  show  value  of  lands  dedicated. 

36.  In  permitting  witness  Bowdler  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 

1870. 

547  37.  In  permitting  witness  Bowdler  to  testify,  as  basis  for 

the  valuation  of  land  dedicated  at  the  time  when  a  street  rail¬ 
road  was  about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior 
thereto. 

38.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for 
consideration  of  dedications  made  in  1907  what  he  paid  for  land  in 
1899. 

39.  In  overruling  separately  and  severally,  the  separate  and  sev¬ 
eral  motions  to  dismiss  made  at  the  close  of  the  petitioners’  case 
and  at  the  close  of  the  whole  case  upon  the  separate  and  several 
grounds  upon  which  said  respective  motions  were  made. 

40-43.  Because  the  Court  refused  to  give  to  the  jury  the  instruc¬ 
tions  offered  and  numbered  respectively  7 -a,  13-a,  26  and  30. 

44-45.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  8  and  20. 

W.  C.  SULLIVAN, 
Attorney  for  Josiah  S.  Tyree. 


Objections,  Exceptions  and  Motion  to  Vacate  by  Washington  Jockey 

Club. 


Filed  December  1,  1919. 

******* 

And  now  comes  the  Washington  Jockey  Club,  a  body  corporate, 
without  waiving  the  special  appearance  simultaneously  herewith 
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entered  in  the  above  entitled  cause,  and  filing  these  exceptions,  ob¬ 
jections  and  motion  to  vacate  solely  for  the  reason  that,  under  the 
statutory  time  limit  therefor,  it  will  have  waived  its  right 

548  to  make  same  if  it  shall  delv  the  exercise  of  such  right  until 
after  the  determination  of  its  motion  simultaneously  made 

under  special  appearance;  and  showing  to  the  Court  that  it  is  the 
owner  of  parcels  of  land  in  the  District  of  Columbia  designated  in 
the  verdict  filed  herein  as  parcels  numbered  177/4,  177/5,  177/6, 
177/7,  177/8,  177/9,  177/18,  178/1  and  178/2,  against  which 
parcels  of  land  the  said  verdict  attempts  to  make  an  assessment  for 
benefits;  and  further  showing  to  the  Court  that  the  said  verdict  is 
unjust  and  unreasonable:  Excepts  and  objects  thereto,  and  moves 
the  Court  to-  vacate  and  strike  out  the  same,  making  such  excep¬ 
tions,  objections  and  motion  separately  and  severally  and  upon  the 
separate  and  several  grounds  following,  namely: 

1.  Instead  of  describing  the  lands  taken  so  as  to  be  susceptible 
of  identification,  the  verdict  contains  no  more  than  the  statement, 
with  respect  to  each  piece  of  land  sought  to  be  condemned,  ‘‘value  of 
ground  taken”  or  “value  of  ground  taken  and  improvements.” 

2.  The  verdict  includes  as  expenses  of  the  proceeding  the  sum 
of  81,062.70  for  stenographic  reports,  $310.00  for  witness  fees,  and 
$870.00  for  jurors’  fees  of  a  former  jury  which  was  discharged 
after  submission  to  it  and  without  returning  a  verdict. 

3.  Because  the  expenses  charged  include  for  attendance  of  jurors 
sworn  on  the  14th  day  of  March,  1919,  who  were  accepted  by  the 
Court  upon  the  insistence  of  the  petitioners  and  over  the  objections  of 
the  property  owners,  and  were  thereafter  excused  and  the  jury  dis¬ 
charged  at  the  request  of  the  petitioners. 

549  4.  Because  the  jury  did  not  follow  the  instructions  of  the 
Court  in  separately  stating  allowances  referred  to  in  the  im¬ 
mediately  preceding  paragraph. 

5.  Because  the  benefits  assessed  against  the  above  mentioned  lands 
of  this  exceptant  are  unjust,  unreasonable  and  excessive. 

6.  Because  the  benefits  assessed  against  Parcel  160/4  are  grossly 
inadequate. 

7.  Because  the  benefits  assessed  against  the  sub-division  known 
as  East  Side  Park,  including  Squares  4495,  4507  and  4506  are  grossly 
inadequate. 

8.  Because  no  benefit  assessment  was  made  against  property 
claimed  by  the  United  States  Government  and  fronting  on  each 
side  of  Bennings  Road  between  Oklahoma  Avenue  and  the  Eastern 
Branch,  although  such  properties  are  in  fact  benefited  to  a  very 
considerable  extent  and  in  a  very  large  sum  of  money. 

9.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

10.  Because  the  verdict  of  the  jury  is  contrary  to  the  weight  of  the 
evidence. 

11.  Because  the  verdict  of  the  jury  is  contrary  to  the  law. 

12.  Because  the  verdict  of  the  jury  is  contrary  to  the  instructions 
of  the  Court. 

13.  Because  the  verdict  of  the  jury  does  not  contain  a  descrip¬ 
tion  of  lands  to  be  condemned  such  as  will  permit  of  an  identifi¬ 
cation  of  such  lands. 
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14.  Because  the  petitioners,  the  Commissioners  of  the  District  of  t 
Columbia,  never  determined  that  the  public  interests  rb- 

550  quired  or  would  bo  subserved  by  the  widening  contemplated 
in  this  proceeding. 

15.  Because  it  was  fully  proved,  by  uncontradicted  testimony, 
that  the  public  interests  do  not  require  and  will  not  be  subserved  by 
the  widening  proposed  in  this  proceeding. 

16.  Because  there  was  no  determination,  by  the  Commissioners  or 
anyone  else,  in  advance  of  the  institution  of  the  proceeding,  or  by 
the  Commissioners  at  any  time,  that  the  total  benefits  which  will 
result  from  the  widening  proposed  will  equal  or  even  approximate  the 
damages  plus  costs  and  expenses. 

17.  Because  the  order  to  summon  a  jury  did  not  specify  the 
names  of  the  jurors  but  left  it  to  the  Marshal  to  select  them. 

18.  Because,  except  as  to  the  juror  Lester  A.  Barr,  the  Court 
did  not  exercise  its  judicial  discretion  in  selecting  the  jurors  to  be 
summoned  but,  instead,  attempted  to  delegate  that  discretion  to  the 
Marshal. 

19.  Because,  though  the  statute  requires  that  the  jurors  selected  l.c 
persons  who  are  not  related  to  any  person  interested  in  the  pro¬ 
ceeding,  the  jurors  empaneled  and  sworn  in  this  cause  testified,  be¬ 
fore  being  accepted  bv  the  Court,  that,  not  knowing  who  owned  lands 
against  which  they  were  to  return  benefit  assessments  they  were  un¬ 
able  to  state  whether  or  not  thev  were  related  to  such  unknown 
persons. 

20.  Because,  the  Court  having  fixed  the  time  and  place  for  begin¬ 
ning  their  view  of  the  property  to  be  condemned,  the  Court  declined 
to  instruct  the  jurors  in  any  one  of  the  following  particulars 

or  respects,  namely: 

551  (a)  That  they  should  either  announce  at  the  end  of  their 
first  view  and  of  each  succeeding  view  the  time  and  place 

when  they  would  proceed  to  a  further  view,  or  else  give  notice  to  the 
property  owners  of  each  subsequent  view. 

( b )  That,  from  the  time  of  the  beginning  of  the  taking  of  testi¬ 
mony  in  open  court  they  should  make  no  view  without  leave  of  Court 
first  had  and  obtained. 

(c)  That,  from  the  time  of  the  submission  of  the  case  to  them 
they  should  make  no  view  without  leave  of  Court  first  had  and  ob¬ 
tained. 

21.  Because  of  the  refusal  of  the  Court  to  instruct  the  jury  that 
they  should  make  no  view  except  in  the  company  of  the  Marshal. 

22.  Because  the  Court  instructed  the  jury  that  they  might  make 
their  views  of  property  at  any  time  they  saw  fit,  and  without  notice  to 
anybody. 

23.  Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
object  of  permitting  the  jury  to  view  the  premises  in  question  was  to 
acquaint  them  with  the  physical  situation,  conditions  and  surround¬ 
ings  of  the  premises  in  question,  and  to  enable  them  better  to  under¬ 
stand  the  evidence  offered.” 

24.  Because  the  Court  refused  to  instruct  the  jury  as  follows:  “The 
knowledge  which  the  jury  have  acquired  by  the  view  may  be  used 
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by  them  in  determining  the  weight  of  conflicting  testimony  respect¬ 
ing  damages  and  values,  hut  no  further.  Their  final  conclusion 
must  rest  on  the  evidence  adduced  before  them.” 

25.  Because  the  attempted  amendment  of  the  highway  plan  for 
Bennings  Road  between  15th  Street  and  Oklahoma  Avenue 
552  was  never  considered  by  the  Highway  Commission  or  by 
more  than  two  members  thereof. 

2G.  Because  there  is  no  authority  of  law  for  condemnation  of  land 
for  the  widening  proposed  in  this  proceeding. 

27.  Because  there  is  no  authontv  of  law  for  the  condemnation  of 

t j 

land  for  the  widening  of  any  street  or  highway  to  conform  to  the  plan 
of  the  Permanent  System  of  Highways  as  amended  subsequent  to 
the  4th  day  of  March,  1913. 

28.  Because  the  attempted  amendment  to  the  highway  plan  does 
not  conform  to  or  comply  with  the  requirements  of  the  Act  of 
Congress  providing  for  the  establishment  of  a  permanent  system  of 
highways,  and  the  amendments  to  the  said  Act  of  Congress,  with 
respect  to  the  matters  and  things  which  are  required  to  be  shown 
by  and  to  appear  upon  said  plan,  or  with  respect  to  the  procedure  for 
the  adoption  thereof. 

29.  Because  of  the  giving  of  the  instruction  to  the  jury  that  they 
could  not  assess  benefits  against  the  schoolhouse  property  belonging 
to  the  District  of  Columbia. 

30.  Because  it  was  proved  on  the  trial  that  the  widening  proposed 
in  the  petition  does  not  conform  with  the  plan  of  the  Permanent 
System  of  Highways,  in  that,  at  one  or  more  points  along  the  line 
of  the  proposed  widening,  Bennings  Road  will,  when  the  proposed 
widening  is  completed,  be  but  ninety-five  instead  of  one  hundred  and 
ten  feet  wide. 


31.  Because,  when  the  proceeding  is  completed,  Bennings  Road 
will  not  be  widened  to  one  hundred  and  ten  feet  to  conform  to  the 
plan  of  the  Permanent  System  of  Highways,  because  the  thirty-foot 
right  of  way  of  the  Washington  Railway  &  Electric  Company 
553  remains  in  its  ownership  and  is  not  a  part  of  the  public  street. 

32.  In  permitting  the  witnesses  Turpin  and  Weedon  to 
give  vague,  indefinite  and  uncertain  testimony  as  to  the  benefits  to 
lands  east  of  the  Eastern  Branch,  and  in  overruling  a  motion  to 
strike  out  such  testimony. 

33.  Because  the  Court  admitted  in  evidence  an  order  of  the  Com¬ 
missioners  assuming  to  define  the  portions  of  Bennings  Road,  when 
widened,  which  should  be  used  for  parking,  sidewalk  and  roadway 
purposes. 

34.  Because  no  evidence  was  offered  of  the  values  of  lands  dedi¬ 
cated  as  of  a  time  approximating,  even,  either  the  dedication  or  the 
trial. 

35.  In  not  dismissing  the  proceeding  because  of  the  failure  of 
the  petitioners  to  show  value  of  lands  dedicated. 

36.  In  permitting  witness  Rowdier  to  testify,  with  respect  to  the 
value  of  land  dedicated  in  1885,  as  to  what  he  had  paid  for  land  in 
1870. 

37.  In  permitting  witness  Bowdler  to  testify,  as  a  basis  for  the 
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valuation  of  land  dedicated  at  the  time  when  a  street  railroad  was 
about  to  be  built,  as  to  the  price  paid  by  him  at  a  time  prior  thereto. 

38.  In  permitting  Nathaniel  Wilson  to  testify,  as  the  basis  for 
consideration  of  dedications  made  in  1907  what  he  paid  for  the 
land  in  1899. 

39.  In  overruling,  separately  and  severally,  the  separate  and 
several  motions  to  dismiss  made  at  the  close  of  the  petitioners’  case 
and  at  the  close  of  the  whole  case  upon  the  separate  and  several 

grounds  upon  which  said  respective  motions  were  made. 

554  40-43.  Because  the  Court  refused  to  give  to  the  jury  the 

instructions  offered  and  numbered  respectively  7 -a,  13-a,  26 
and  30. 

44-45.  Because  the  Court  gave  to  the  jury  the  instructions  offered 
by  the  petitioners  and  numbered  respectively  8  and  20. 

W.  C.  SULLIVAN, 

Attorney  for  Washington  Jockey  Club,  Appearing 
Without  the  Waiver  of  the  Special  Appearance 
Simultaneously  Entered. 


Motion  to  Vacate  under  Special  Appearance  by  Washington 

Jockey  Club. 

Filed  December  1,  1919. 

******* 

Now  comes  the  Washington  Jockey  Club,  a  body  corporate,  appear¬ 
ing  specially  for  purposes  of  this  motion  and  none  other,  and  showing 
to  the  Court  that  it  is  the  owner  of  parcels  of  land  in  the  District 
of  Columbia  designated  in  the  verdict  filed  herein  as  Parcels  num¬ 
bered  177/4,  177/5,  177/6,  177/7  177/8,  177/9,  177/18,  178/1  and 
178/2,  and  moves  the  Court  to  vacate  the  verdict  in  the  above  en¬ 
titled  cause  returned,  in  so  far  as  it  is  concerned,  because  it  says  that 
the  Court  never  acquired  jurisdiction  over  it  or  over  its  property 
to  permit  of  the  making  of  the  assessments  for  benefits  against  its 
said  property  included  in  the  aforesaid  verdict,  for  the  reasons  fol¬ 
lowing,  namely: 

1.  Prior  to  the  passage  of  the  orders  of  continuance  entered  on  the 
11th  and  the  18th  days  of  May,  A.  D.  1917,  respectively,  and  prior 

to  the  attempted  amendment  of  the  original  petition  on  the 
555  18th  day  of  May,  A.  D.  1917,  the  above  entitled  cause  had 
been  discontinued. 

2.  Because  no  notice  was  ever  given  to  it,  by  publication  or  other¬ 
wise,  of  the  amended  petition  filed  in  the  above  entitled  cause  on 
the  18th  day  of  May,  A.  D.  1917. 

W.  C.  SULLIVAN, 

Attorney  for  Washington  Jockey  Club,  Appearing 
for  Purposes  of  the  Foregoing  Motions  and  None  Other. 
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Corporation  Counsel. 

Sir: 

Please  take  notice  that  the  foregoing  and  annexed  motion  will 
be  called  to  the  attention  of  the  Court,  for  its  action,  on  Friday 
next,  the  5th  day  of  December,  A.  D.  1919,  at  10:00  o’clock  A.  M. 
or  so  soon  thereafter  as  counsel  may  be  heard. 

‘  W.  C.  SULLIVAN, 

Attorney  for  Washington  Jockey  Club ,  Appearing 

for  Purposes  of  the  Foregoing  Motions  ana  None  Other. 

Motion  to  Ovei'rule  Exceptions  and  to  Confirm  Verdict. 

Filed  December  1  / ,  1920. 

♦  *  *  *  *  *  * 

Now  come  the  petitioners  in  the  above  entitled  cause  and  move 
the  Court  to  overrule  the  exceptions  heretofore  filed  to  the  verdict 
rendered  in  the  said  cause,  and  to  ratify  and  confirm  said  verdict 
notwithstanding  said  exceptions. 

F.  II.  STEPHENS, 

GEORGE  P.  BARSE, 

A  ttorneys  for  Petitioners. 

556  12/16/20. 

Mr.  W.  C.  Sullivan,  Attorney  for  Exceptors, 

410  5th  Street  Northwest, 

Washington,  D.  C. : 

Please  take  notice  that  the  Court  has  set  the  above  motion  for 
hearing  on  Friday,  January  21,  1921,  at  ten  o’clock,  A.  M.,  or  as 
soon  thereafter  as  counsel  can  be  heard.  (This  is  to  confirm  tele¬ 
phone  conversation  with  vou  of  several  da  vs  ago.) 

F.  H.  STEPHENS, 
GEORGE  P.  BARSE, 
Attorneys  for  Petitioners. 

Memorandum. 

Filed  April  29,  1921. 

♦  *  *  *  *  *  * 

In  view  of  the  entire  proceeding  before  the  jury  it  must  be  held 
that  it  is  at  least  very  doubtful  whether  they  were  properly  instructed 
to  consider  the  value  of  land  dedicated  as  of  the  time  of  the  con¬ 
demnation  so  on  the  authority  of  Briggs  vs.  Brownlow,  49  App. 
D.  C.  345,  the  verdict  must  be  set  aside  so  far  as  it  assesses  benefits 
and  an  order  should  be  made  for  a  new  jury  to  assess  benefits  as 
prescribed  by  Section  491^  of  the  Code. 

21 — 4051a 
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The  exceptions  to  the  award  of  damages  and  the  motions  to  vacate 
and  set  aside  the  verdict  so  far  as  it  awards  damages  are  overruled. 

Settle  order  on  two  days’  notice. 

WALTER  I.  McCOY, 

Chief  Justice . 

557  Order  upon  Exceptions  to  Verdict  and  to  Empanel  Jury. 

Filed  July  25,  1921. 

******* 

Upon  consideration  of  the  exceptions  and  objections  filed  to  the 
verdict  in  the  above  entitled  cause,  and  after  argument  on  same,  it 
is  by  the  Court,  this  25th  day  of  July,  A.  D.,  1921,  adjudged,  ordered 
and  decreed  as  follows: 

1.  That  the  said  objections  and  exceptions,  in  so  far  as  the  same 
relate  to  the  assessment  of  benefits,  be,  and  the  same  hereby  are, 
sustained,  and  to  that  extent  the  said  verdict  be,  and  the  same  hereby 
is,  vacated,  set  aside  and  for  naught  held. 

2.  That  the  said  objections  and  exceptions,  in  so  far  as  the  same 
relate  to  awards  of  damages,  be,  and  the  same  hereby  are,  overruled. 

3.  That  the  same  disposition  shall  be  made  of  the  verdict  hereto¬ 
fore  returned  as  to  damages  as  shall  hereafter  be  made  with  respect 
to  the  question  of  benefits,  that  is  to  say:  if  a  verdict  assessing  bene¬ 
fits  is  finally  ratified  and  confirmed,  the  verdict  already  returned  as 
to  damages  shall  be  simultaneously  ratified  and  confirmed,  but  if  be¬ 
cause  of  inability  to  find  a  verdict  as  to  benefits  in  accordance  with 
the  requirements  of  the  statute  or  for  other  reasons,  the  proceeding 
is  dismissed  then  the  aforesaid  verdict  as  to  damages  shall  be  va¬ 
cated. 

4.  And  it  is  further  ordered  that  a  jury  be  empaneled  in  accord¬ 
ance  with  the  law  provided  for  in  such  cases  and  sworn  on  the  22nd 
day  of  October,  A.  D.,  1921,  at  ten  o’clock  a.  m.,  to  assess  the  bene¬ 
fits  resulting  from  the  opening,  widening  and  extension  of 

558  Benning  Road  from  15th  street  east  to  Oklahoma  avenue,  in¬ 
cluding  the  expenses  of  this  proceeding,  as  prayed  for  in  the 

petition  filed  herein,  in  accordance  with  the  provisions  of  the  stat¬ 
utes  and  the  Code  of  Law  for  the  District  of  Columbia  under  which 
this  proceeding  has  been  instituted. 

By  the  Court: 

WALTER  I.  McCOY, 

Chief  Justice. 

The  Washington  Railway  and  Electric  Company  and  the  other 
parties  represented  by  W.  C.  Sullivan  note  an  exception  to  the  fore¬ 
going  order  for  the  reason  that  the  record  is  not  sufficient  to  support 
the  proceeding  and  for  the  reason  that  the  record  is  not  sufficient  to 
support  an  assessment  of  benefits,  and  also  except  to  the  overruling 
of  each  of  their  exceptions  to  the  verdict  heretofore  returned;  and 
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such  exceptions  are  hereby  allowed  by  the  Court  in  open  Court,  this 
25th  day  of  July,  A.  D.  1921. 

WALTER  I.  McCOY, 

Chief  Justice. 

Order  to  Draw  Jurors. 

Filed  October  14,  1921. 

******* 

It  is  ordered  this  fourteenth  day  of  October,  nineteen  hundred 
and  twenty-one. 

That  the  Commissioners  of  Jurors  be  and  they  hereby  are  di¬ 
rected  to  draw  as  provided  by  law  the  names  of  twenty  per- 

559  sons  to  serve  as  jurors  herein.  And 

That  the  persons  whose  names  are  so  drawn  be  summoned 
to  attend  in  Equity  Court  number  one  on  the  twenty-second  day  of 
October,  nineteen  hundred  and  twentv-one  at  ten  o’clock  in  the  fore- 
noon. 

.  By  the  Court: 

JENNINGS  BAILEY, 

Justice. 

Order  Appointing  Jury  to  Assm  Benefits  and  Directing  Jurors  to 

View  Land. 

Filed  October  22,  1921. 

******* 

It  appearing  to  the  Court  that,  by  order  of  Court  passed  on  the 
25th  day  of  July,  1921,  the  verdict  of  the  jury  filed  in  the  above 
entitled  cause,  in  so  far  as  said  verdict  related  to  the  assessment  of 
benefits,  was  vacated  and  set  aside,  and,  in  so  far  as  said  verdict  re¬ 
lated  to  the  award  of  damages,  was  conditionally  ratified,  as  will 
more  particularly  appear  in  said  order ; 

And  it  further  appearing  that  the  Commissioners  of  Jurors  have 
drawn  the  names  of  twenty  persons,  as  directed  by  an  order  passed 
herein  on  the  14th  day  of  October,  1921,  it  is,  by  the  Court,  this 
22nd  day  of  October,  1921,  ordered: 

That  Samuel  C.  Redman,  Ernest  G.  Leesnitzer,  Henry  N.  Brawner, 
Jr.,  William  Ramsay  and  W.  G.  Eisinger  be  and  they  hereby 
are,  appointed  a  jury  in  the  above  entitled  cause  to  assess  the 

560  benefits  resulting  from  the  opening,  extension,  widening  or 
straightening  of  said  street,  avenue,  road  or  highway,  and 

,  the  condemnation  of  the  land  needed  for  the  purposes  thereof,  in 
accordance  with  the  provisions  of  the  law  under  which  this  proceed¬ 
ing  has  been  instituted.  And  it  is  further  ordered: 

That,  the  jurors  having  this  day  been  sworn,  they  view  the  land 
and  premises  to  be  condemned  herein,  and  thereafter  at  10.00  A.  M. 
on  the  3rd  day  of  December,  1921,  appear  in  this  Court  and  hear 
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and  receive  such  testimony  and  evidence  as  may  be  submitted  or 
ottered  on  behalf  of  the  District  of  Columbia  and  by  any  person  or 
persons  having  any  interest  in  this  proceeding,  in  the  presence  and 
under  the  direction  of  the  Court. 

Bv  the  Court: 

JENNINGS  BAILEY, 

Justice. 


Motion  for  Leave  to  Amend  Original  Petition. 


Filed  April  12,  1922. 


*  *  *  *  *  *  * 

Now  come  Cuno  H.  Rudolph,  James  F.  Oyster  and  Charles  Kel¬ 
ler  Commissioners  of  the  District  of  Columbia,  by  their  counsel, 
and,  suggesting  to  the  Court  that  Oliver  P.  Newman,  Louis  Brown- 
low  and  Charles  W.  Kutz,  original  petitioners  herein,  are  no  longer 
Commissioners  of  the  District  of  Columbia,  their  places  having  been 
filled  by  Cuno  H.  Rudolph,  James  F.  Oyster  and  Charles  Keller, 
respectively,  move  the  Court  for  leave  to  amend  the  petition  herein 
by  substituting  said  Cuno  II.  Rudolph,  James  F.  Oyster  and 
501  Charles  Keller  in  the  place  of  the  said  Oliver  P.  Newman, 
Louis  Brownlow  and  Charles  W.  Kutz. 

F.  H.  STEPHENS, 

GEORGE  P.  BARSE, 
Attorneys  for  Petitioners. 

Amendment  to  Original  Petition. 

Filed  April  12,  1922. 

******* 

Now  come  Cuno  II.  Rudolph,  James  F.  Oyster  and  Charles  Kel¬ 
ler,  present  Commissioners  of  the  District  of  Columbia  and  peti¬ 
tioners  herein,  and,  by  leave  of  Court  first  had  and  obtained,  hereby 
amend  the  petition  herein  filed  as  follows: 

By  striking  out  the  names  of  “Oliver  P.  Newman,  Louis  Brown- 
low  and  Charles  W.  Kutz/7  in  the  introductory  sentence  preceding 
paragraph  one  and  substituting  in  lieu  thereof  “Cuno  II.  Rudolph, 
James  F.  Oyster  and  Charles  Keller.” 

CUNO  II.  RUDOLPH, 

JAS.  F.  OYSTER, 

C.  KELLER, 

Commissioners  of  the  District  of  Columbia. 
District  of  Columbia,  ss: 

Cuno  H.  Rudolph,  being  first  duly  sworn  according  to  law,  de¬ 
poses  and  says  that  he  is  one  of  the  Board  of  Commissioners 
562  of  the  District  of  Columbia;  that  he  has  read  the  foregoing 
petition  of  said  Commissioners,  and  knows  the  contents 
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thereof ;  that  the  facts  therein  stated  upon  personal  knowledge  are 
true  and  those  stated  upon  information  and  belief  he  believes  to  be 
true. 

CUNO  H.  RUDOLPH. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  Feb.,  1922. 
[seal.]  JAMES  C.  WILKES, 

Notary  Public ,  District  of  Columbia. 

Fiat  of  Justice  Bailey. 

Leave  to  file  granted. 

JENNINGS  BAILEY, 

Justice. 

Order  of  Dismissal. 

9 

Filed  May  22,  1922. 

******* 

This  cause,  coming  on  to  be  heard  at  this  time,  for  the  assessment 
of  benefits,  the  Court  having  sustained  the  objections  of  certain  prop¬ 
erty  owners  to  the  introduction  in  evidence  of  plats  recorded  among 
the  records  of  the  Office  of  the  Surveyor  of  the  District  of  Columbia, 
in  Liber  County  24,  at  folios  2  and  3,  which  plats  were  offered  for 
the  purpose  of  proving  the  dedication  of  lands  necessary  to  bring 
Bennings  Road  at  the  point  of  said  supposed  dedication 
5G3  to  a  width  of  One  hundred  and  ten  (110)  feet,  and  the  peti¬ 
tioners  having  thereupon  announced  their  inability  to  pro¬ 
duce  further  testimony  to  prove  a  width  of  one  hundred  and  ten 
(110)  feet,  to  or  of  Bennings  Road  at  the  point  mentioned,  it  is 
thereupon,  by  the  Court  this  22  day  of  May,  A.  D.,  1922,  adjudged, 
ordered  and  decreed  that  the  jury  heretofore  empaneled  in  this  cause 
and  nowT  sitting  for  the  assessment  of  benefits  be,  and  the  same  hereby 
is,  discharged; 

And,  it  is  further  adjudged,  ordered  and  decreed,  pursuant  to  the 
order  passed  herein  heretofore,  to  wit,  on  the  25th  day  of  July,  A.  D., 
1921,  that  the  original  petition  and  the  amendments  thereto,  in  the 
above  entitled  cause  heretofore  filed,  be,  and  the  same  hereby  are, 
dismissed. 

JENNINGS  BAILEY, 

Justice. 

The  petitioners  request  an  exception  to  the  foregoing  ruling  of 
the  Court,  which  exception  is  hereby  allowed. 

And,  thereupon,  the  petitioners,  in  open  Court,  note  an  appeal  to 
the  Court  of  Appeals  of  the  District  of  Columbia,  which  is  also  hereby 
allowed. 

JENNINGS  BAILEY, 

Justice. 
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564  Memoranda. 

July  7,  1922. — Time  to  submit  bill  of  exceptions  extended  from 
day  to  day  to  and  including  June  1,  1923. 

June  1,  1923. — Bill  of  exceptions  submitted. 

June  28,  1923. — Bill  of  exceptions  signed  and  filed. 

Time  to  file  transcript  of  record  extended  from  day  to  day  to  and 
including  October  8,  1923. 


Assignment  of  Errors. 

Filed  September  13, 1923. 

*  *  *  *  *  *  * 

Now  come  the  petitioners  in  the  above  entitled  cause  and  assign 
for  review  the  errors  committed  by  the  trial  court  in  the  following 
particulars. 

1.  In  refusing  to  admit  in  evidence  the  maps  or  plats  showing  the 
subdivisions  known  as  East  Side  Park  and  comprising  squares  num¬ 
bered  4494,  4495,  4507,  4506,  and  a  strip  of  land  on  the  north  side  of 
Benning  Road  to  the  south  of  said  squares,  offered  by  the  petitioners 
for  the  purpose  of  showing  the  establishment  of  a  building  restriction 
line  and  the  consequent  dedication  of  a  strip  of  land  15  feet  wide 
along  the  south  side  of  said  squares  and  abutting  upon  the  north  sid« 
of  Benning  Road,  as  a  building  restriction  area  in  accordance  with 
the  provisions  of  the  Act  of  May  31,  1900  (31  Stats,  at  Large  248). 

and  that  said  dedicated  strip,  under  the  provisions  of  said 
565  Act  of  May  31,  1900,  brought  Benning  Road  at  that  point  to 
a  width  of  110  feet  as  required  by  the  plans  for  a  permanent 
system  of  highways  in  the  District  of  Columbia. 

2.  In  refusing  to  admit  in  evidence  the  testimony  of  the  witness 
Latimer  as  to  the  practice  of  the  Commissioners  of  the  District  of 
Columbia  in  accepting  platted  subdivisions  on  which  are  shown 
building  restriction  lines,  subsequent  to  the  Act  of  May  31,  1900, 
and  under  the  provisions  thereof,  offered  bv  the  petitioners  further 
to  sustain  the  admissibility  in  evidence  of  the  said  subdivision  plats 
of  said  East  Side  Park. 

3.  In  dismissing  the  proceedings,  both  as  to  damages  and  as  to 
benefits,  upon  petitioners  having  announced  in  open  court  their 
inability  to  produce  further  testimony  to  prove  a  width  of  110  feet 
to  or  of  Benning  Road  at  the  point  embraced  by  said  subdivision 
plats  of  East  Side  Park. 

F.  H.  STEPHENS, 

GEORGE  P.  BARSE, 
Attorneys  for  Petitioners . 
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Designation  of  Record. 

Filed  September  13, 1923. 

******* 

Now  come  the  appellants  and  designate  as  the  record  on  their  ap¬ 
peal  in  the  above  entitled  cause  the  following,  namely: 

I.  The  petition  of  the  District  of  Columbia  and  the  exhibit  filed 

March  26,  1917. 

566  2.  The  order  of  publication  passed  March  26,  1917. 

3.  Memorandum  of  proofs  of  publication  in  the  Star,  Her¬ 
ald  and  Times,  filed  April  23,  1917. 

4.  Motion  of  Robert  G.  Rind  to  vacate  order  of  publication,  etc., 
filed  April  25,  1917. 

5.  Motion  of  Odell  S.  Smith  to  vacate  order  of  publication,  etc., 
filed  April  25,  1917. 

6.  Motion  of  Washington  Railway  and  Electric  Company  to  vacate 
order  of  publication,  etc.,  filed  April  25,  1917. 

7.  Motion  of  Emma  J.  Miller  to  vacate  order  of  publication,  etc., 
filed  April  25,  1917. 

8.  Motion  of  J.  S.  Tyree  to  vacate  order  of  publication,  etc.,  filed 
April  25,  1917. 

9.  Motion  of  Robert  G.  Rind  to  vacate  order  of  publication,  with 
Fiat  of  McCoy,  J.,  filed  April  30,  1917. 

10.  Memorandum  of  order  of  publication  serving  various  owners, 
giving  the  return  in  full,  filed  May  4,  1917. 

II.  Motion  of  First  National  Bank  of  Yonkers  to  vacate  order  of 
publication,  filed  May  9,  1917. 

11a.  Order  of  Mav  11,  1917,  continuing  cause  as  of  Mav  9th, 
1923,  to  May  23,  1917,  filed  May  11,  1917. 

12.  Amended  petition  of  District  of  Columbia,  with  fiat  of  McCoy, 
J.,  filed  May  18,  1917. 

13.  Motion  of  Washington  Railway  &  Electric  Company  et  al.  to 
strike  out  amended  petition  filed  May  22,  1917. 

14.  Motion  to  vacate  and  strike  out  amended  petition,  filed  Mav 
25,  1917. 

15.  Order  overruling  motion  to  vacate,  etc.,  entered  May  25,  1917. 

16.  Order  directing  Marshal  to  summon  a  jury  entered 

567  June  1,  1917. 

17.  Petition  of  Nathaniel  Wilson  to  be  made  defendant, 
filed  June  5,  1917. 

18.  Order  making  Nathaniel  Wilson  party  defendant,  entered 
June  5,  1917. 

19.  Memoranda  of  order  of  publication  of  March  26  returned  serve- 
various  owners,  giving  the  return  in  full,  filed  June  6,  1917. 

20.  Motion  of  Odell  S.  Smith  to  vacate  order  to  summon  a  jury, 
filed  June  13,  1917. 

21.  Motion  of  Washington  Railway  &  Electric  Company  to  vacate 
order  to  summon  a  jury,  filed  June  13,  1917. 
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22.  Plea  in  abatement  of  Josiali  S.  Tyree,  filed  June  13,  1917. 

23.  Plea  in  abatement  of  Emma  J.  Miller,  filed  June  13,  1917. 

24.  Motion  of  District  of  Columbia  to  strike  out  pleas,  filed  Octo¬ 
ber  17,  1917. 

25.  Memorandum  opinion  of  Court,  filed  November  1,  1917. 

26.  Order  overruling  pleas  and  motions  to  vacate,  entered  Novem¬ 
ber  3,  1917. 

27.  Order  accepting  jury,  entered  November  3,  1917. 

28.  Answer  of  Washington  Railway  &  Electric  Company,  with 
fiat  of  McCoy,  J.,  filed  December  19,  1917. 

29.  Order  discharging  jury,  entered  December  23,  1918. 

30.  Order  directing  Marshal  to  summon  new  jury,  entered  Febru¬ 
ary  1,  1919. 

31.  Marshal’s  return  of  jury  summons,  filed  February  14, 

568  1919. 

32.  Order  excusing  jury  and  directing  Marshal  to  fill 
vacancies,  filed  March  1,  1919. 

33.  Order  excusing  certain  jurors  and  directing  Marshal  to  sum¬ 
mon  three  new  jurors,  entered  March  10,  1919. 

34.  Marshal’s  return  of  three  jurors  summoned,  filed  March  14, 
1919. 

35.  Order  selecting  jury,  entered  March  14,  1919. 

35a.  Order  directing  jury  to  view  land,  filed  Mar.  14,  1919. 

36.  Order  discharging  jury,  and  directing  Marshal  to  summon 
new  jury,  entered  March  29,  1919. 

37.  Marshal’s  return  of  jury  summoned,  filed  April  1,  1919. 

38.  Memorandum  jury  sworn  on  April  1,  1919. 

39.  Memorandum  hearing  concluded  and  case  submitted  to  jury 
on  May  7,  1919. 

40.  Order  fixing  June  13,  for  jury  to  report,  entered  on  June  10, 
1919. 

41.  Report  of  jury  on  designated  area,  filed  June  13,  1919. 

42.  Plat  of  area  filed  June  14,  1919. 

43.  Order  fixing  November  10  as  time  for  jury  to  return  verdict, 
entered  November  6,  1919. 

44.  Verdict  of  jury  and  schedules  Nos.  1  and  2,  filed  November  10, 
1919. 

45.  Exceptions  to  verdict  and  motions  to  vacate  by  Emma  J. 
Miller,  filed  December  1,  1919. 

46.  Exceptions  to  verdict  and  motions  to  vacate  by  Ellen  Mason, 
filed  December  1,  1919. 

569  47.  Exceptions  to  verdict  and  motions  to  vacate  by  Mary 
L.  Wetzler,  filed  December  1,  1919. 

48.  Exceptions  to  verdict  and  motions  to  vacate  by  First  National 
Bank  of  Yonkers,  filed  December  1,  1919. 

49.  Exceptions  to  verdict  and  motions  to  vacate  by  Dennis  J.  Mc¬ 
Carthy,  filed  December  1,  1919. 

50.  Exceptions  to  verdict  and  motions  to  vacate  by  Washington 
Railway  &  Electric  Company,  filed  December  1,  1919. 

51.  Exceptions  to  verdict  and  motions  to  vacate  by  Robert  G.  Rind, 
filed  December  1,  1919. 
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52.  Exceptions  to  verdict  and  motions  to  vacate  by  Potomac  Elec¬ 
tric  Power  Company,  filed  December  1,  1919. 

53.  Exceptions  to  verdict  and  motions  to  vacate  by  Josiah  S. 
Tyree,  filed  December  1,  1919. 

54.  Exceptions  to  verdict  and  motions  to  vacate  by  Washington 
Jockey  Club,  filed  December  1,  1919. 

55.  Motion  of  Washington  Jockey  Club  to  vacate  verdict,  filed 
December  1,  1919. 

56.  Motion  to  overrule  exceptions  and  to  confirm  verdict,  filed  De¬ 
cember  17,  1920. 

57.  Memorandum  opinion  of  Chief  Justice,  filed  April  29,  1921. 

58.  Order  upon  exceptions  to  verdict  and  to  empanel  a  jury,  with 
exception  noted,  effected  July  25,  1921. 

59.  Order  to  draw  jurors  entered  October  14,  1921. 

60.  Order  appointing  jury,  entered  October  22,  1921. 

61.  Motion  for  leave  to  amend  original  petition,  filed  April  12, 

1922. 

62.  Amendment  to  original  petition,  with  fiat  of  Bailey, 

570  J.,  filed  April  12,  1922. 

63.  Order  of  dismissal  entered  May  22,  1922,  with  notation 

of  Bailey. 

64.  Memoranda  of  extensions  of  time. 

65.  Memoranda  of  submission  of  bill  of  exceptions  on  June  1, 

1923,  and  of  settling  to  make  same  part  of  record. 

65a.  Bill  of  Exceptions. 

66.  Assignment  of  Errors. 

67.  This  designation.  F.  II.  STEPHENS, 

GEORGE  P.  BARSE, 
Attorneys  for  Appellants. 

571  United  States  of  America, 

District  of  Columbia,  ss: 

Supreme  Court  of  the  District  of  Columbia. 

I,  Morgan  H.  Beach,  Clerk  of  the  Supreme  Court  of  the  District  of 
Columbia,  hereby  certify  the  foregoing  pages  numbered  from  1  to 
570  both  inclusive,  to  be  a  true  and  correct  transcript  of  the  record, 
according  to  directions  of  counsel  herein  filed,  copy  of  which  is  made 
part  of  this  transcript,  in  District  Court  Cause  No.  1296,  entitled  In 
Re: — The  opening,  widening  and  extension  of  Benning  Road,  from 
Fifteenth  street  east  to  Oklahoma  Avenue,  to  a  width  of  one  hun¬ 
dred  and  ten  feet,  in  the  District  of  Columbia,  as  the  same  remains 
upon  the  files  and  of  record  in  said  Court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix 
the  seal  of  said  Court,  at  the  City  of  Washington,  in  said  District, 
this  8th  dav  of  October,  1923. 

[Seal  of  the  Supreme  Court  of  the  District  of  Columbia.] 

MORGAN  H.  BEACH, 

Clerk. 


EW. 
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572  Submitted  this  1st  day  of  June,  1923. 

MORGAN  H.  BEACH, 

Clerk 

By  F.  E.  CUNNINGHAM, 

Ass’t  Clerk. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  1296,  District  Doc. 

In  the  Matter  of  the  Opening,  Widening,  and  Extension  of  Benning 
Road  from  Fifteenth  Street  to  Oklahoma  Avenue  to  a  Width  of 
110  Feet,  in  the  District  of  Columbia. 

Bill  of  Exceptions. 

Be  it  remembered  that  the  above  entitled  cause  came  on  for  hear¬ 
ing  on  the  25th  day  of  May,  A.  D.  1917,  before  Mr.  Justice  McCoy 
on  the  separate  and  several  motions  separately  and  severally  filed, 
«f  the  Washington,  Baltimore  &  Annapolis  Railroad  Company, 
Josiah  S.  Tyree  and  Emma  J.  Miller  to  dismiss  the  petition,  and  on 
the  separate  and  several  motions  separately  and  severally  filed  of 
Washington  Railway  and  Electric  Company  and  Odell  S.  Smith  to 
vacate  the  order  of  publication  theretofore  passed  in  the  above  en¬ 
titled  cause,  all  of  which  motions  were  filed  on  the  25th  day  of  April, 
A.  I).  1917  under  special  appearances,  and  on  the  motion  of  Robert 
G.  Rind  filed  under  special  appearance  on  the  30th  day  of  April, 
A.  D.  1917  to  vacate  the  order  of  publication  theretofore  passed  in 
the  above  entitled  cause  and  to  strike  out  the  proofs  of  publication 
filed  therein,  and  on  the  motion  of  the  First  National  Bank  of  Yonk¬ 
ers  filed  under  special  appearance  on  the  9th  day  of  May,  A.  D.  1917, 
to  vacate  the  order  of  publication  theretofore  passed  in  the  above  en¬ 
titled  cause,  and  on  the  separate  and  several  motions  of  Washington 
Railway  and  Electric  Company,  Robert  G.  Rind,  Odell  S.  Smith, 
Emma  J.  Miller,  Josiah  S.  Tyree  and  First  National  Bank  of  Yonk¬ 
ers,  filed  on  the  22d  day  of  May,  A.  D.  1917  under  special  appear¬ 
ances  to  strike  out  the  paper  assumed  to  be  filed  on  the  18th 

573  day  of  May,  1917,  as  an  amended  petition,  and  on  the  motion 
of  Mary  L.  Wetzler  filed  on  the  25th  day  of  May,  1917,  under 

special  appearance,  for  the  same  purpose,  James  F.  Smith,  Esq.,  ap¬ 
pearing  for  the  petitioners,  Thomas  P.  Littlepage  and  A.  Leftwich 
Sinclair,  Esq.,  appearing  for  the  respondent  Washington,  Baltimore 
&  Annapolis  Railroad  Company  and  W.  C.  Sullivan,  Esq.,  appear¬ 
ing  for  all  of  the  other  respondent-moving  parties,  the  said  appear¬ 
ances  of  the  said  Littlepage,  Sinclair  and  Sullivan  being  all  special 
appearances  for  the  purposes  of  their  said  motions  and  none  other: 

And  thereupon,  on  the  said  25th  day  of  May,  A.  D.  1917,  the 
Court  did  overrule  each  and  every  of  the  foregoing  motions,  sepa¬ 
rately  and  severally,  and  thereupon  each  and  every  of  the  moving 
parties  noted  separate  and  several  exceptions  to  the  overruling  of  each 
of  their  said  motions  and  upon  each  of  the  grounds  thereof  which 
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said  separate  and  several  exceptions  were  noted  by  the  Court  upon 
its  minutes  and  duly  allowed. 

And  be  it  further  remembered  that  thereafter,  the  above  entitled 
cause  again  came  on  for  hearing  before  Mr.  Justice  McCoy  on  the 
pleas  in  abatement  of  Josiah  S.  Tyree  and  Emma  J.  Miller  sepa¬ 
rately  and  severally  filed  under  special  appearances  on  the  13th  day 
of  June,  1917,  and  on  the  separate  and  several  motions  of  Washing¬ 
ton  Railway  &  Electric  Company  and  Odell  S.  Smith  filed  under 
special  appearances  on  the  13th  day  of  June,  1917  to  vacate  the 
order  to  summon  a  jury  passed  in  the  above  entitled  cause  on  the 
first  day  of  June,  1917,  James  F.  Smith,  Esq.,  appearing  for  the  pe¬ 
titioners,  and  W.  C.  Sullivan,  Esq.,  appearing  specially  for  the  re¬ 
spondent-moving  parties,  his  said  appearance  being  for  the  purposes 
of  the  said  pleas  and  motions,  respectively,  and  none  other, 

574  and  thereafter,  to  wit,  on  the  3d  day  of  November,  1917,  the 
Court  overruled  the  said  pleas  in  abatement  and  motions  to 

vacate  and  to  strike  out  the  order  directing  the  Marshal  to  summon 
a  jury,  and  thereupon  each  and  every  of  the  moving  parties  noted 
separate  and  several  exceptions  to  the  overruling  of  each  and  every 
of  their  said  motions  and  upon  each  of  the  grounds  thereof  which 
said  separate  and  several  exceptions  were  noted  by  the  Court  upon 
its  minutes  and  duly  allowed. 

And  be  it  further  remembered  that  the  above  entitled  cause  again 
came  on  for  hearing  before  Mi*.  Chief  Justice  McCoy  on  the  3rd  day 
of  November,  1917,  James  F.  Smith,  Esq.,  appearing  for  the  pe¬ 
titioners,  Thomas  P.  Littlepage  and  A.  Leftwich  Sinclair,  Esq.,  appear¬ 
ing  for  the  Washington,  Baltimore  &  Annapolis  Railroad,  W.  C. 
Sullivan,  Esq.,  appearing  for  the  Washington,  Baltimore  &  Annapolis 
Railroad,  W.  C.  Sullivan,  Esq.,  Appearing  for  Washington  Railway 
and  Electric  Company,  Robert  G.  Rind,  Odell  S.  Smith,  Emma  J. 
Miller,  Josiah  S.  Tyree,  First  National  Bank  of  Yonkers,  Marv  L. 
Wetzler,  Ellen  Mason  and  Dennis  J.  McCarthy,  without  the  special 
appearances  theretofore  entered  in  the  above  entitled  cause  but  on  the 
contrary  expressly  insisting  upon  the  same,  Clarence  R.  Wilson,  Esq., 
appearing  for  Nathaniel  Wilson,  C.  F.  R.  Ogilby,  Esq.,  appearing 
for  Kate  Willard  Boyd,  Henry  K.  Williard  and  George  E.  Howe, 
Trustees,  Clyde  D.  Garrett.  Esq.,  appearing  for  Francis  D.  Doyle  and 
Mary  E.  Rude,  Jackson  II.  Ralston,  Esq.,  appearing  for  George  D. 
Markham,  Edward  B.  Markham  and  Virginia  B.  Brett,  Edmund 
Brady,  Esq.,  appearing  for  James  Watts  Young  and  Charles  Miller 
Young,  and  G.  Percy  McGlue,  Esq.,  appearing  for  James  Murphy, 
and  thereupon  the  Marshal  having  summoned  five  persons  as  a  jury, 
pursuant  to  the  order  of  the  first  day  of  June,  1917,  objection  to  the 
impaneling  of  the  jury  was  made  by  the  property  owners  aforesaid 
upon  the  grounds  following,  namely. 

575  1.  The  Code  (Sec.  491d)  in  the  provision  that  the  “Court 
shall  cause  a  jury  of  five  experienced,  judicious,  disinterested 

men,,  to  be  summoned  by  the  Marshal,  requires  the  Court  itself 
to  select  the  men  to  be  summoned,  in  the  exercise  of  its  judicial 
functions,  which  cannot  be  delegated  to  the  Marshal  as  was  assumed 
and  attempted  to  be  done  by  the  order  of  June  1,  1917,  whereupon 
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the  Court  stated  “I  will  look  the  jury  over  and  pass  upon  them  now.” 
And  thereupon  the  Court  overruled  the  said  objection,  to  which  rul¬ 
ing  of  the  Court  the  property  owners  aforesaid  duly  noted  an  ex¬ 
ception,  and  the  same  was  by  the  Court  allowed  and  entered  upon  its 
minutes. 

2.  The  statute  requires  the  persons  to  be  summoned  as  jurors  to 
be  freeholders  “not  related  to  any  person  interested  in  the  proceeding” 
and  as  it  is  impossible  to  determine  in  advance  what  lands  will  te 
assessable  or  assessed  for  benefits  or  who  are  the  owners  thereof,  the 
statutory  mandate  is  one  that  cannot  be  met;  which  objection  was  by 
the  Court  overruled  and  the  property  owners  aforesaid  then  and  there 
noted  an  exception  to  the  ruling  of  the  Court  which  was  by  the  Court 
allowed  and  entered  upon  its  minutes. 

3.  The  District  of  Columbia  having  improperly  joined  itself  as  a 
party  defendant  to  the  proceeding,  it  is  impossible  to  comply  with  the 
requirement  of  the  statute  that  a  disinterested  jury  of  freeholders  be 
selected,  all  of  the  prospective  jurors  having  stated  that  they  were 

freeholders  and  tax  payers,  which  objection  was  by  the  Court 

576  overruled  and  exception  thereto  duly  noted  by  the  property 
owners  aforesaid,  and  the  said  exception  was  by  the  Court 

allowed  and  entered  upon  its  minutes. 

And  thereupon  the  property  owners  aforesaid  objected  to  proceed¬ 
ing  with  the  case  and  moved  the  Court  to  dismiss  the  petition  for 
that  while,  under  the  Highway  Extension  Act  no  subdivision  of  land 
can  be  made,  any  part  of  which  is  included  within  the  limit  of  the 
Highway  Extension  plan  and  for  the  purposes  thereof,  without  ded¬ 
icating  such  parts  to  public  use,  yet  by  the  Act  of  May  31,  1900  it 
was  provided,  without  undertaking  to  amend  the  Highway  Act,  that 
upon  certain  conditions  stated  in  the  said  Act  of  May  31,  1900,  sub¬ 
divisions  might  be  accepted  without  the  actual  dedication  of 

577  land  within  the  highway  extension  area;  that  the  plat  filed 
with  the  condemnation  petition  in  this  cause  shows  an  area  of 

fifteen  feet  reserved  in  private  ownership  under  the  Act  of  May  31, 
1900,  on  the  North  side  of  Benning  Road,  which  it  is  not  sought 
to  condemn  in  this  proceeding  so  that  Benning  Road  will  he  but 
ninety-five  instead  of  one  hundred  and  ten  feet  wide  at  the  consum¬ 
mation  hereof  and  therefore  will  not  conform  to  the  highway  plan, 
for  which  reason  the  whole  proceeding  must  fall,  which  objection 
and  motion  were  by  the  Court  overruled  and  the  property  owners 
aforesaid  duly  noted  an  exception  to  the  ruling  of  the  Court  and 
the  same  was  allowed  and  entered  upon  its  minutes. 

Thereupon,  the  petitioners  offered  in  evidence  an  order  under  date 
of  September  25,  1916'  signed  “Oliver  P.  Newman.  Louis  Brownlow 
and  C.  W.  Kutz,  Commissioners  of  the  District  of  Columbia,”  order¬ 
ing  the  institution  of  this  proceeding. 

578  Thereupon,  the  petitioners  produced  as  a  witness  on  their 
behalf  Percy  H.  Skinner,  Assistant  Engineer  in  Charge  of 

Street  Extension,  Surveyor’s  Office,  District  of  Columbia,  who  pro¬ 
duced  and  the  petitioners  offered  in  evidence  what  purported  to  be  an 
original  highway  extension  plan  covering  Benning  Road  between 
Fifteenth  and  H  Streets,  Northeast,  and  Oklahoma  Avenue  and  also 
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what  purported  to  be  an  amendment  thereof,  including  the  formal 
approval  by  the  three  members  of  the  Highway  Commission  to  the 
said  original  plan,  and  by  two  of  the  three  members  of  the  Highway 
Commission  to  the  said  amendment,  nothing  appearing  to  show  how 
or  where  the  signatures  of  the  members  of  the  said  Commission  were 
affixed  to  said  approvals,  whether  at  the  same  time  or  not,  or  whether 
or  not  they  had  ever  met  together  on  the  subject,  which  said  original 
plan  was  concededly  defective  and  contradictory  in  particulars  not 
herein  stated  and  which  such  amendment  if  effective  concededly 
cured  such  defect  and  contradiction  in  the  original,  and  which  said 
approval  of  the  original  plan  is  in  the  words  and  figures  following: 

579  “In  accordance  with  the  directions  of  the  Highway  Com¬ 
mission  returning  for  revision  the  plans  submitted  January 

12th,  1897,  concerning  an  extension  of  highways,  second  section, 
shown  on  the  maps  bound  thereto,  *  *  *  was  prepared  under 

direction  of  the  Commissioners  of  the  District  of  Columbia,  and  in 
compliance  with  the  requirements  and  conditions  of  the  Highway 
Act  of  March  2d,  1893,  and  provisions  in  the  District  of  Columbia 
Appropriation  Acts  approved  August  7th,  1894,  and  March  2nd, 
1895. 

\V.  M.  BLACK, 

Captain,  Corps  of  Engineers,  U.  S.  A., 
Engineer  Commissioner,  District  of  Columbia. 
WILLIAM  P.  RICHARDS, 

Civil  Engineer  and  Assistant. 

Office  of  the  Engineer  Commissioner,  of  the  District  of  Columbia, 
March  15th,  1898.” 

“Office  of  the  Commissioners  of  the  District  of  Columbia. 

March  15th,  1898. 

Approved  and  respectfully  forwarded  to  the  commission  created 
by  the  Act  entitled  ‘An  Act  to  Provide  a  permanent  system  of  high¬ 
ways  in  that  part  of  the  District  of  Columbia  lying  outside  of  cities,’ 
approved  March  2nd,  1893. 

We  certify  that  the  plan  of  extension  of  the  permanent  system  of 
highways  outside  of  the  cities  of  Washington  and  Georgetown, 
shown  by  the  maps  herewith  as  designated  in  the  foregoing  certifi¬ 
cate,  is  as  nearly  in  conformity  with  the  street  plan  of  Washington 
as  we  deem  advisable  and  practicable. 

JOHN  W.  ROSS, 

JOHN  B.  WIGHT, 

W.  M.  BLACK, 

Commissioners  of  the  District  of  Columbia  ” 

“In  accordance  with  the  provisions  of  the  Public  Act  No. 

580  114,  ‘An  Act  to  provide  a  permanent  system  of  highways  in 
that  part  of  the  District  of  Columbia  lying  outside  of  cities,’ 

approved  March  2,  1893,  we  hereby  adopt  and  approve  this  map  of 
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the  proposed  system  of  highways  in  the  second  section,  District  of 
Columbia. 

The  approved  map  consists  of  44  plates  and  sheet  of  explanations 
bound  hereto. 

R.  A.  ALGER, 

Secretary  of  War. 

C.  N.  BLISS, 

Secretary  of  the  Interior. 

JOHN  M.  WILSON, 

Chief  of  Engineers ,  U.  S.  A. 

Washington,  D.  C., ’April  14,  1898. 

“Office  of  the  Commissioners  of  the  District  of  Columbia. 

April  14,  1898. 

Ordered : 

The  Surveyor  of  the  District  of  Columbia  will  file  and  record  this 
map  in  his  office. 

JOHN  W.  ROSS, 

JOHN  B.  WIGHT, 

W.  M.  BLACK, 

Commissioners  of  the  District  of  Columbia. 

Recorded  in  compliance  with  above  order. 

HENRY  B.  LOOKER, 

April  16,  1898.  Surveyor. 

and  which  approved  to  said  amendment  is  in  the  words  and  figures 
following: 

Washington,  D.  C.,  May  19,  1916. 

“Map  prepared  under  direction  of  the  Commissioners  of  the  Dis¬ 
trict  of  Columbia,  and  I  hereby  certify  the  same  to  be  correct. 

(Signed)  ‘  ‘  M.  C.  HAZEN, 

Surveyor  of  the  District  of  Columbia. 

581  “Office  of  the  Commissioners  of  the  District  of  Columbia. 

Washington,  I).  C.,  May  29,  1916. 

“Under  authority  conferred  by  public  act  No.  435,  approved 
March  4th,  1913,  authorizing  the  Commissioners  of  the  District  of 
Columbia  to  prepare  a  new  highway  plan  of  any  portion  of  the 
District  of  Columbia,  we  hereby  certify  that  the  new  plan,  shown 
hereon,  has  been  prepared  in  accordance  with  the  above  mentioned 
act,  also  the  order  of  the  Commissioners,  D.  C.,  dated  April  25th, 
1916,  and  that  in  our  judgment  the  public  interests  require  the 
changes  mentioned  above.  Respectfully  submitted  to  the  Highway 
Commission  for  approval. 

(Signed)  O.  P.  NEWMAN, 

(Signed)  C.  W.  KUTZ, 

Commissioners  of  the  District  of  Columbia.” 
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“Approved  by  the  Highway  Commission  at  its  meeting  of  August 
21  1916. 

(Signed)  NEWTON  D.  BAKER, 

Secretary  of  War, 

) 

Secretary  of  the  Interior; 
(Signed)  W.  M.  BLACK, 

Brig.  General  and  Chief  of  Engineers  U.  S,.  Army , 

Highway  Commission 


“Office  of  the  Commissioner  of  the  District  of  Columbia. 

Washington,  D.  C.,  August  26,  1916. 

Ordered : 

The  Surveyor  of  the  District  of  Columbia  will  admit  this  plat  to 
record  in  his  office. 

(Signed)  LOUIS  BROWNLOW, 

(Signed)  C.  W.  KUTZ, 

Commissioners  of  the  District  of  Columbia  .” 

August  26,  1916. 


Approved  by  the  Commissioners  of  the  District  of  Columbia  sit¬ 
ting  as  a  board. 

(Signed)  D.  J.  DONOVAN, 

Secretary. 

“Received  for  record  August  29,  1913,  3  p.  m.,  Recorded  in  St. 
Extn.  Bk.  5,  p.  14,  Map  No.  746.” 

and  which  approval  to  the  said  amendment  was  accompanied  and 
explained  by  a  letter  from  the  Recorder  of  the  Highway  Commis¬ 
sion,  and  which  letter  so  far  as  here  material  consisted  of  the  follow¬ 
ing  statement: 

582  “In  explanation  of  the  absence  of  the  signature  of  the  Sec¬ 
retary  of  the  Interior,  I  have  to  advise  you  that  illness  pre¬ 
vented  his  attendance  of  the  meeting.” 

To  which  offer  of  the  original  plan  and  of  the  amendment  thereto 
the  property  owners  objected,  separately  and  severally  as  to  each, 
on  the  ground,  that  no  showing  had  been  made  that  any  hearing 
had  ever  been  held  or  action  taken  by  the  Highway  Corn- 

583  mission  sitting  as  a  board,  that  the  Highway  Commission 
can  act  only  when  sitting  as  a  board,  with  all  members  pres¬ 
ent,  and  the  fact  that  the  Secretary  of  the  Interior  was  absent  from 
the  meeting  rendered  the  attempted  approval  of  the  supposed  high¬ 
way  extension  plan  by  the  majority  of  the  members  of  that  Commis¬ 
sion  who  attended  such  meeting  altogether  ineffective,  which  objec¬ 
tions  were  by  the  Court  overruled  and  the  said  original  plan  and 
amendment  thereto  were  admitted  in  evidence  and  the  property 
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owners  then  and  there  noted  an  exception,  which  was  by 

584  the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon  the  property  owners  aforesaid  moved  the 
Court  to  dismiss  the  petition  and  the  proceeding  on  the  ground  that 
the  Act  of  March  4,  1913  under  which  the  petition  was  filed  and 
the  proceeding  instituted  means  either  that  the  validity  of  the  whole 
proceeding  is  to  depend  upon  whether  or  not  the  jury  finds  benefits 
in  an  amount  sufficient  to  equal  the  damages  plus  the  costs  and  ex¬ 
penses  of  the  proceeding,  or  else  that  the  jury  must  bring  in  a  ver¬ 
dict  assessing  benefits  which  shall  in  the  aggregate  equal  such  an 
amount  and  this  without  regard  to  the  benefits  actually  conferred 
or  how  much  thev  mav  in  fact  fall  short  of  the  sum  assessed,  the 
property  owners  contending  that  in  either  view  the  Act  is  uncon¬ 
stitutional,  null  and  void  as  a  deprivation  of  property  without  just 
compensation  and  without  due  process  of  law.  which  motion  was 
by  the  Court  overruled,  to  which  ruling  the  property  owners  afore¬ 
said  noted  an  exception  which  was  by  the  Court  allowed  and  duly 
entered  on  its  minutes. 

And  be  it  further  remembered  that  the  above  entitled  cause  there¬ 
after  again  came  on  for  hearing  before  Mr.  Chief  Justice  McCoy 
and  the  jury  of  five  who  had  theretofore  been  impaneled  as  afore¬ 
said,  with  the  same  appearances  for  the  petitioners  and  property 
owners  las*  hereinbefore  recited,  and  at  the  outset  of  such  hearing 
the  following  occurred : 

The  Court:  I  think  this  is  a  proceeding  in  which  we  can  throw 
into  the  waste  basket  all  rules  of  ordinary  legal  procedure.  It  is 
an  inquiry  here. 

585  Mr.  Smith:  Yes,  an  inquisition.  "We  want  to  give  the  jury 
all  the  information  they  can  get. 

The  Court:  We  want  to  go  at  it  in  the  shortest  and  most  effective 
way,  and  there  is  not  any  error  that  will  be  committed  by  letting  one 
party  go  first  or  letting  it  be  divided  or  subdivided,  or  anything  else. 
I  do  not  care  and  the  jury  does  not  care  where  the  information  comes 
from,  so  long  as  we  get  it. 

Mr.  Smith:  I  merely  make  that  statement  because  in  one  case 
there  was  an  intimation  that  I  would  not  be  permitted  to  rebut  new 
matter. 

The  Court:  You  will  be  permitted  to  do  anything  here.” 

Thereupon,  to  maintain  the  issues  upon  their  part  joined,  the  pe¬ 
titioners  recalled  as  a  witness  Percy  H.  Skinner,  and  offered  in  evi¬ 
dence  a  plat  which  the  witness  testified  was  a  blue  print  duplicate  of 
the  plat  of  condemnation  filed  with  the  petition,  but  before  passing 
on  which  offer  the  property  owners  were  permitted  to  cross  examine 
the  witness,  and  he  was  asked  what  the  dotted  line  indicates  on  the 
lots  fronting  on  Benning  Road  in  Blocks  4508  and  4507  in  the  sub¬ 
division  on  the  North  side  of  Benning  Road  and  to  the  East  of  the 
Washington,  Baltimore  &  Annapolis  Electric  Railroad  property,  to 
which  question  the  petitioners  objected  on  the  ground  that  if  the  plat 
was  not  in  evidence  the  witness  could  not  testify  about  it,  and  the 
Court  sustained  objection  to  the  question  on  the  ground,  however, 
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that  it  did  not  throw  light  on  the  admissibility  of  the  plat,  which, 
being  a  duplicate  of  the  plat  attached  to  the  petition,  was  ad- 

586  missible  in  evidence  without  proof  on  the  assumption  that  it 
is  a  copy  of  what  is  annexed  to  the  petition  and  the  Court 

thereupon  received  the  said  plat  in  evidence,  to  the  exclusion  of 
which  question  and  to  which  ruling  of  the  Court  the  property  owners 
aforesaid  noted  separate  and  several  exceptions,  as  follows: 

“Mr.  Sullivan :  Of  course  I  will  have  to  except  to  that  ruling,  be¬ 
cause  under  that  ruling  the  Commissioners  could  prepare  anything 
they  chose  and  attach  a  petition  and  get  it  in  here  without  proving 
it.  *  *  * 

Mr.  Sullivan:  I  object  to  the  reception  in  evidence  and  ask  an  ex¬ 
ception  on  the  ground  that  the  plat  has  been  offered  without  proof 
that  the  plat  conforms  to  the  permanent  system  of  highways  plan; 
and  because  it  shows  on  its  face  that  it  does  not  in  fact  conform 
thereto. 

The  Court:  The  highway  plan  is  in  evidence,  is  it  not? 

Mr.  Smith:  Yes,  sir. 

The  Court:  Then  the  objection  is  overruled. 

Mr.  Sullivan:  And  an  exception  noted.” 

And  thereupon  the  property  owners  noted  an  exception  to  the 
action  of  the  Court  which  was  by  the  Court  allowed  and  duly  entered 
upon  its  minutes. 

And  thereupon,  on  cross  examiantion,  the  said  witness  Skinner 
testified  that  in  the  subdivision  last  mentioned,  on  the  North  side  of 
Benning  Road,  immediately  East  of  Parcel  150/8,  that  is  to  say,  be¬ 
tween  18th  and  19th,  19th  and  20th  Street,  and  20th  Street  and 
the  private  road,  the  dotted  lines  indicate  building  lines,  the  space 
between  which  and  the  fronts  of  the  lots  is  reserved  in  private 

587  ownership,  subject  to  parking  dedication.  Thereupon  the 
property  owners  moved  the  Court  to  strike  out  the  said  plat, 

being  duplicate  of  the  one  attached  to  the  petition  on  the  ground 
that  it  does  not  conform  to  the  permanent  system  of  highways  plan 
in  that  the  said  space  between  the  dotted  building  line  and  the  front 
of  the  lot  is  not  part  of  the  street,  is  not  sought  to  be  condemned  in 
this  proceeding,  and  when  the  proceeding  is  completed  the  street 
will  therefore  not  be  110  feet  wide;  which  motion  was  by  the  Court 
overruled  and  the  property  owners  aforesaid  then  and  there  noted 
an  exception,  which  was  by  the  Court  allowed  and  entered  upon  its 
minutes. 

And  thereupon,  the  petitioners  offered  in  evidence  an  order  pro¬ 
mulgated  by  them  in  the  words  and  figures  following: 


22— 4051a 
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“Comihissioners  of  the  District  of  Columbia, 

Executive  Office. 

Washington,  D.  C.,  December  13,  1917. 

Ordered:  That  the  mode  of  treatment  of  Benning  Road  between 
Fifteenth  and  II  Streets,  Northeast,  to  Oklahoma  Avenue  after  the 
same  shall  have  become  public,  with  a  width  between  building  lines 
of  110  feet,  recommended  by  the  Engineer  of  Highways,  namely,  a 
roadway  60  feet  wide,  two  sidewalks  each  12  feet  wide,  and  two  park¬ 
ings  next  the  building  lines,  each  13  feet  wide,  as  shown  on  the  ac¬ 
companying  plan,  is  hereby  approved  and  adopted.” 

To  which  offer  the  property  owners  aforesaid  objected  on  the 
grounds  that  it  is  no  record  at  all  and  that  there  is  absolutely  no  way 
of  binding  the  District  by  anything  put  into  this  record  of  testimony, 
and  thereupon  the  following  occurred: 

“Mr.  Smith:  It  is  true  that  Chief  Justice  Covington  ruled  out  a 
similar  offer  in  the  Wisconsin  Avenue  case,  but  it  was  presented  in 
a  different  form;  and  the  reason  was  that  the  Commissioners 

588  might  change  their  minds  about  it.  That  is,  if  that  street 
at  any  time  became  a  business  street,  they  might  obliterate 

the  parking  and  turn  it  all  into  sidewalk.  The  authorities  are  quite 
clear  that  it  is  not  only  the  right  but  the  duty  of  the  condemning 
party  to  put  in  evidence  in  the  record  what  they  propose  to  do  with 
the  land  they  are  undertaking  to  condemn,  for  the  reason  that  the 
owners  themselves  are  entitled  to  know.  They  are  entitled  to  show 
the  effect  of  this  treatment  on  the  remainder  of  their  property  when 
a  part  of  it  is  taken,  and  the  courts  have  held  that  if  the  condemning 
party  does  not  introduce  that  testimony  the  owners  may  assume  that 
the  least  advantageous  use  will  be  made  of  it  with  respect  to  the  re¬ 
mainder  of  their  property - 

Mr.  Sullivan:  We  agree  to  that  thoroughly. 

Mr.  Smith:  And  therefore  it  is  our  duty  and  our  right  to  put  in 
evidence  this  testimony,  which  does  not  mean  that  we  are  bound  ir- 
revocably  or  perpetually  to  this  treatment,  but  it  does  mean  that  if 
they  depart  from  that  and  do  not  follow  that  treatment,  the  District 
is  bound  legally — it  is  not  bound  to  do  that  thing,  but  it  is  respon¬ 
sible  if  it  does  not  do  it — and  the  property  owner  has  a  right  of  action 
for  damages  when  it  is  damaged  by  reason  of  a  material  deviation 
from  the  plan.  But  I  think  it  should  go  into  the  record  by  an  order 
of  the  Court.  It  would  not  become  part  of  the  record  by  its  intro¬ 
duction  in  evidence.  In  other  words,  that  the  Court  should  endorse 
on  the  back,  “let  this  be  filed  as  a  part  of  the  record.”  That  is  the 
law,  and  I  will  undertake  to  establish  that  to  your  Honor’s  satis¬ 
faction. 

589  The  matter  was  not  discussed  thoroughly.  The  thing  was 
brought  into  the  court  in  the  Wiconsin  Avenue  case,  and 

Chief  Justice  Covington  ruled  that  out.  He  had  something  in 
mind  about  the  form  in  which  it  was  offered.  It  was  not  offered 
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with  the  same  formality  as  this  is,  and  he  had  the  mistaken  im¬ 
pression  that  because  at  some  time  or  other  that  thing  might  be 
changed  or  might  not  be  done,  it  was  inadmissible.  The  Commis¬ 
sioners  are  bound  in  the  sense  that  they  will  be  responsible  for  dam¬ 
ages.  Of  course  they  are  not  bound  to  that  mode  or  form  perpetu¬ 
ally.  They  might  change  it. 

The  Court:  Of  course  I  am  not  especially  familiar  with  any¬ 
thing  in  regard  to  this  former  proposition,  and  what  not.  I  know 
in  a  general  way  about  it,  of  course;  but  outside  of  that,  I  never 
heard  of  anything  being  given  in  evidence  in  regard  to  the  use  that 
was  to  be  made  of  a  street.  The  only  thing  I  have  ever  in  my  ex¬ 
perience  come  into  contact  with  was  the  question  of  grade.  At  what 
grade  was  the  lot  to  be  left?  Was  it  to  be  left  up  here  or  left  down 
there,  or  otherwise?  I  have  always  understood  it  was  taken  for 
granted  that  the  property  was  to  be  used  for  a  street,  and  the  Dis¬ 
trict  might,  for  instance,  lay  a  sidewalk  out  there  many  years  from 
now,  but  it  would  not  affect  the  property  owner  one  way  or  the  other. 
This  parking  proposition  is  something  a  little  bit  different.  It  may 
be  that  it  is  in  the  same  class  with  the  question  of  grade. 

Mr.  Smith :  The  same  principle  covers  both  propositions,  I  think. 
Take,  for  instance,  on  the  south  side  of  this  street,  a  strip  12 

590  feet  in  width.  As  a  matter  of  fact,  the  physical  situation  of 
that  property  would  not  be  changed  at.  all.  It  will  be  virtu¬ 
ally  in  the  control  of  the  owner  of  the  property  under  the  usual 
mode  of  treatment  of  a  street  in  the  District  of  Columbia.  There  is 
almost  a  settled  practice  with  respect  to  the  width  of  the  roadway 
and  the  width  of  the  sidewalk  and  the  amount  of  parking  that  goes 
into  a  street  110  feet  wide.  A  business  street  is  different,  but  there 
is  a  practice.  I  tried  to  introduce  the  practice  in  the  Wisconsin 
Avenue  case,  and  that  was  ruled  out;  but  I  looked  up  the  law  and 
I  am  satisfied  that  we  are  correct  in  our  contention  that  this  is  ad¬ 
missible  testimony.  I  have  got  a  couple  of  references  right  here 
which  I  will  send  for. 

Mr.  Sinclair:  I  know  what  the  invariable  practice  has  been  here 
until  this  ruling  of  the  Chief  Justice.  I  had  charge  of  a  great  many 
cases  myself,  and  I  know  that  has  always  been  the  practice,  and  I 
was  surprised  to  learn  of  this  ruling. 

The  Court:  To  admit  evidence  as  to  the  plan  with  reference  to 
parking  space? 

Mr.  Sinclair:  Yes,  sir. 

Mr.  Sullivan :  I  must  differ  with  both  Mr.  Sinclair  and  Mr.  Smith 
on  that.  The  practice  has  been  to  admit  evidence  of  the  grade  at 
which  the  street  was  to  be  left.  I  never  knew  of  any  case  in  which 
any  such  plan  as  is  embodied  in  this  paper  or  as  was  offered  in  the 
Wisconsin  Avenue  case  was  adopted. 

Let  me  call  your  Honor’s  attention  to  the  situation  and  to  the 
ground  on  which  the  Chief  Justice’s  ruling  was  based. 

The  Commissioners  of  the  District  are  not  the  mayors  or 

591  boards  of  aldermen  of  a  city.  Their  authorities  are  very 
limited.  They  can  do  nothing  except  that  which  is  expressly 

authorized  by  Congress.  They  have  adopted  an  order  which  is 
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offered  in  evidence  that  the  mode  of  treatment  of  Benning  Boad 
between  these  points,  after  the  thing  shall  have  become  public,  shall 
be  so  and  so.  We  are  standing  here  now  with  a  proceeding  already 
instituted.  That  proceeding  stands  itself  in  such  a  situation  that 
the  Commissioners  can  do  whatever  they  choose  with  respect  to  the 
manner  of  improvement  of  that  street  in  the  future ;  and  if  the  ver¬ 
dict  of  the  jury  should  come  in  and  be  confirmed  tomorrow,  the  suc¬ 
cessors  of  the  present  Commissioners  or  the  present  Commissioners 
themselves  would  be  no  more  bound  bv  that  order  than  if  an  order 

%j 

had  never  been  prepared. 

The  Chief  Justice  pointed  out  the  proper  course  to  pursue;  and 
if  my  friend  had  pursued  that  course  here  we  would  be  in  a  different 
position.  He  said,  “When  you  file  your  petition,  or,  rather  when 
the  Commissioners  prepared  the  order”  that  has  been  offered  in  evi¬ 
dence  for  the  condemnation,  “let  them  at  the  same  time  define  these 
things,  the  area  of  the  road,  the  width  of  the  road,  the  width  of  the 
parking,  the  width  of  the  sidewalk,  and  direct  the  institution  of  a 
condemnation  proceeding  for  the  purpose  of  acquiring  land  to  widen 
the  street  to  that  width  with  a  roadway  of  a  defined  width  and  a 
sidewalk  of  a  defined  width  and  a  parking  of  a  defined  width.” 
Because  that  is  the  only  way  in  which  you  can  legally  get  that  order 
on  the  record.  Having  done  that,  if  the  Commissioners  or  Congress, 
after  the  land  has  been  acquired,  choose  to  depart  from  that 
592  plan,  the  property  owner  will  have  his  chance.  He  can  say, 
“You  have  violated  the  contract  under  which  you  took  that 
land,  and  I  will  sue  you  and  recover  damages.”  Or  he  can  say, 
“You  have  violated  the  contract  under  which  you  took  title  to  that 
land,  and  the  title  therefore  reverts  to  me.”  And  he  can  sue  and 
recover  the  title  and  close  up  the  street.  It  is  only  by  such  a  method 
of  procedure  as  that  that  the  property  owner  can  .be  protected ;  and 
that  is  the  ground  upon  which  the  Chief  Justice  based  his  ruling 
refusing  to  admit  the  very  same  sort  of  order  as  is  offered  here 
today.  I  submit  that  the  ruling  of  the  Chief  Justice  was  correct,  and 
I  stand  on  it. 

Mr.  Smith :  That  was  offered  on  the  theory  or  on  the  assumption 
that  there  would  be  no  dispute  about  it.  because  similar  testimony 
had  been  received,  time  and  time  again. 

Now,  take  the  matter  to  which  your  Honor  referred — the  grade. 
These  grades  are  never  determined  until  the  grade  studies  are  made, 
and  that  evidence  always  goes  in  at  the  hearing  of  the  case,  because 
they  are  unable  to  make  preliminary  studies,  and  the  Commissioners 
have  no  authority  to  go  on  the  land,  even  to  determine  its  grade  or 
to  make  surveys.  .  That  is  part  of  the  evidence  in  the  case,  in  all 
these  cases.  The  parties  are  entitled  to  know  what  we  are  going  to 
do  with  this  land  that  is  going  to  be  condemned.  We  might  put 
a  sewage  disposal  plant  there.  They  say,  “We  want  to  know  what 
you  are  going  to  do  with  it  in  order  to  determine  how  it  is  going  to 
affect  us.” 

We  want  to  put  this  evidence  in  the  record.  That  matter  was  not 
discussed  at  all  by  the  Chief  Justice - 
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The  Court :  I  am  inclined  to  agree  with  the  Chief  Justice’s 

593  ruling.  I  will  say  this  for  the  condemnation  procedure  in 
the  District,  that  the  laws  seem  to  be  so  framed  as  to  give 

no  protection  to  property  owners.  I  never  saw  any  condemnation 
proceedings  before  where  there  was  not  an  established  grade  in  the 
very  proceeding  itself,  so  that  if  later  on  the  municipality  saw  fit  to 
change  that  grade  to  the  detriment  of  any  abutting  property  owner, 
that  man  could  get  damages  at  that  time  as  well  as  the  first  time 
for  the  taking  of  this  property.  As  Mr.  Sullivan  says,  they  can 
repeal  this  resolution  and  rescind  this  resolution  tomorrow. 

Mr.  Smith :  They  can  do  that  in  any  case. 

The  Court:  Therefore  the  proposition  is  with  the  property  owner 
here,  that  we  are  offering  it  so  that  it  may  be  assumed  or  proved 
or  taken  by  the  jury  that  the  best  possible  use  is  to  be  made  of  this 
land,  although  tomorrow  we  can  make  the  worst  possible  use  of  it 
and  handle  it  in  the  worst  possible  way  for  his  interests.  There  is 
no  stability  about  a  thing  like  that. 

Mr.  Smith:  Does  your  Honor  care  to  hear  these  authorities? 

The  Court:  Yes.  It  seems  to  be  somewhat  essential  to  this  pro¬ 
ceeding. 

Mr.  Sinclair:  The  jury  in  this  case  is  required  not  only  to  ascer¬ 
tain  the  amount  of  damages  which  will  result  from  the  opening  and 
widening  of  the  street,  but  to  determine  what  benefits  if  any  will 
be  conferred  upon  the  property  along  the  street,  as  widned,  from  the 
improvement.  In  order  to  ascertain  these  benefits  is  it  not  important 
and  neeessarv  to  find  out  what  sort  of  a  street  this  will  be  after  it  is 
widened? 

594  The  Court:  You  say  the  property  owner  is  entitled  to 
know.  I  agree  with  you — he  is  entitled  to  know;  but  he 

does  not  know  and  he  cannot  know  if  they  tell  him  in  this  way. 
He  does  not  know  anything  about  it. 

Mr.  Smith :  He  could  not  know,  no  matter  how  we  tell  him. 

The  Court:  He  could  do  just  as  Mr.  Sullivan  says  the  Chief 
Justice  indicated.  If  this  had  a  grade  line  on  it,  and  if  the  land 
were  taken  with  the  grade  line  shown  on  it  and  then  subsequently 
the  Commissioners  undertook  to  change  that  grade  to  the  detriment 
of  a  property  owner — I  will  not  undertake  to  say  what  the  remedy 
will  be,  but  he  will  have  some  remedy.  It  would  be  taking  his 
property  without  due  process  of  law.  But  now  we  have  nothing 
but  the  plat,  a  flat  piece  of  paper  with  a  flat  road  on  it,  and  we  have 
nothing  in  the  proceedings  to  show  there  is  going  to  be  any  park¬ 
ing  space  here.  It  is  suggested  that  we  make  this  a  part  of  this 
record.  It  is  not  a  part  of  the  record.  It  is  evidence  of  a  promise, 
a  promise  to  do  this  thing.  Now,  as  Mr.  Smith  says,  it  is  not  a 
binding  promise. 

Mr.  Smith:  It  would  not  be  if  it  was  in  the  petition. 

The  Court:  I  am  not  so  certain  about  that.  I  am  inclined  to 
think  it  would  be.  Then  you  would  be  taking  a  street  for  a  cer¬ 
tain  use,  part  for  roadway,  part  for  a  sidewalk,  and  another  part  for 
a  park.  Suppose  you  abolished  that  parking  and  took  it  away. 
Would  not  the  property  owner  be  entitled  to  some  damages? 
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Mr.  Smith:  Undoubtedly. 

Mr.  Sinclair:  In  view  of  this  question  of  benefits  which  is 

595  to  be  passed  upon  by  the  jury,  I  submit  that  in  the  absence 
of  a  showing  here  either  in  the  petition  or  by  evidence  of 

the  grade  that  is  to  be  given  this  street  as  widened,  and  of  the  width 
of  the  right  of  way  and  the  width  of  the  sidewalk,  the  proceeding 
should  be  dismissed.  It  would  be  impossible  for  this  jury  to  figure 
out  these  benefits. 

Mr.  Sullivan:  That  is  one  of  the  grounds  of  the  motion  I  will 
make  when  Mr.  Skinner  leaves  the  stand.  How  can  they  possibly 
do  it  unless  they  know  w  hat  sort  of  a  street  is  going  to  be  established 
there? 

The  Court:  With  the  exception  of  the  parking,  it  is  no  different 
from  any  other  proceeding,  but  how  does  the  man  knowT  that  the 
sidewalk  is  going  to  be  laid  in  front  of  his  house  when  the  property 
is  taken? 

Mr.  Sinclair:  The  benefit  to  be  conferred  by  the  establishment 
of  a  street  depends  upon  the  character  of  the  street,  namely,  the 
width  of  the  roadwrav,  the  width  of  the  sidewalk,  the  grade  of  the 
street;  you  have  got  to  knowT  what  sort  of  improvements  you  are 
going  to  have  before  you  can  with  any  fairness  figure  out  the  bene¬ 
fit  which  will  be  conferred  upon  the  property  by  that  improvement. 

The  Court :  Then  you  might  as  w*ell  say  that  the  District  has  got 
to  state  in  advance  whether  they  are  going  to  lay  a  sewTer  dowrn  in 
the  street. 

Mr.  Sinclair:  A  sewer  does  not  enter  into  it,  it  seems  to  me. 

The  Court:  It  does  just  as  much  as  the  tcidewalk  does. 

Mr.  Smith:  Will  your  Honor  permit  me  to  read  this  authority, 
now?  It  is  Mills  on  Eminent  Domain,  Section  180.  The  Caption 
is  “Plan  of  Proposed  Improvement.” 

596  “It  is  proper  to  put  in  evidence  the  plan  of  the  proposed 
improvement ;  and  the  engineer  may  be  asked  as  to  the  cuts, 

embankments,  culverts,  etcetera,  in  order  to  give  an  additional  idea 
as  to  the  damages.  If  the  proposed  road  requires  excavation  or 
filling,  in  order  to'  be  reached  from  adjoining  land,  that  fact  is 
admissible  in  evidence,  to  reduce  benefit.  The  official  record  of 
the  location  is  admissible.  The  Company  may  show  that  a  cul¬ 
vert  wTas  necessary  to  the  safety  of  the  road,  and  that  such  culvert 
w’ould  obviate  damages  apprehended  from  an  embankment  shown 
on  the  plan,  although  the  culvert  w*as  not  shown  on  the  plan.  It  is 
presumed  that  the  company  will  build  bridges  and  culverts  in  the 
safest  manner  for  the  road;  and  it  will  not  be  presumed  that  they 
will  be  negligent,  and  make  unnecessary  damages.  If  the  railroad 
is  to  be  built  in  the  street,  according  to  a  certain  ordinance,  it  is 
proper  to  put  the  ordinance  in  evidence,  as  tending  to  show  the 
probable  amount  of  damages.  It  is  not  admissible  to  ask  the 
engineer  how*  he  proposes  to  make  a  cut  across  one  railroad  for  the 
use  of  another  railroad,  or  whether  the  railroad  company  expected 
to  keep  the  work  in  repair.  Expectations  or  intentions  of  engineers 
and  conductors  are  not  binding  on  the  company.  The  damage  to 
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the  company  whose  road  is  crossed  is  such  sum  as  will  enable  them 
to  keep  their  track  in  repair,  taking  into  consideration  the  changes 
occasioned  by  the  new  crossing.  The  actual  plans  are  evidence, 
and  must  be  strictly  followed,  or  there  will  be  a  new  inquiry  of 
damages.  If  the  company  refuse  to  exhibit  plans  and  profiles,  the 
jury  will  be  authorized  to  presume  that  the  most  injurious  mode 
will  be  followed  in  which  it  might  probably  be  done.  The  com¬ 
pany  may  be  compelled  to  disclose  the  proposed  use,  so  that  the 
award  may  be  in  reference  to  the  same.  In  a  condemna- 

597  tion  proceeding  where  a  right  of  way  is  sought  by  one  com¬ 
pany  for  a  bridge  over  land  of  another  company,  the  de¬ 
fendant  company  may  ask  for  an  order  requiring  plaintiff  to  ex¬ 
hibit  plans,  etc.,  of  the  proposed  structure,  so  as  to  show  the  char¬ 
acter,  extent  and  location  of  the  structure  to  be  errected.” 

That  is  the  precise  principle  we  are  invoking  here.  This  can  be 
made  a  part  of  the  record  by  an  order  of  the  Court,  and  this,  I  sub¬ 
mit,  is  the  appropriate  time  to  make  it  a  part  of  the  record. 

The  Court:  No,  but,  Mr.  Smith,  those  cases  which  Mills  refers 
to  are  evidently  intended,  he  says,  to  Hold  that  the  railroad  com¬ 
pany  is  bound  by  what  it  shows  in  the  record.  You  offer  this - 

Mr.  Smith:  This  refers  to  evidence - 

The  Court :  I  understand,  as  evidence.  They  can  be  compelled 
to  put  in  their  plan  so  that  the  property  owner  may  know  whether 
there  will  ever  be  any  claim  in  the  future  against  the  railroad  com¬ 
pany  for  departing  from  those  plans. 

Mr.  Smith:  Precisely. 

The  Court:  Now  you  offer  this  resolution  of  the  Commissioners, 
and  in  the  same  breath  you  say  it  is  not  binding.  They  can  change 
tomorrow  and  the  property  owner  cannot  have  any  remedy  at  all. 

Mr.  Smith:  On  the  contrary,  I  say  the  property  owner  will  have 
a  right  of  action  for  damages.  That  is  the  purpose  of  it.  As  in¬ 
dicated  in  Mills,  the  jury  have  a  right  to  assume  that  the  verv  worst 
and  most  disadvantageous  mode  of  treatment  will  be  adopted. 

Perhaps  I  should  not  say  this  in  the  presence  of  the  jury, 

598  but  the  Chief  Justice,  when  he  overruled  that  proposition, 
intimated  that  he  would  follow  it  up  in  his  instructions  to 

the  jury,  and  he  did  instruct  the  jury.  I  am  going  to  ask  your 
Honor  to  instruct  the  jury  that  by  the  widening  of  this  road  is  meant 
this  widening  to  a  width  of  110  feet  for  all  the  ordinary  uses  of  an 
urban  highway  of  that  character. 

The  Court:  I  think  that  is  the  way  to  leave  it. 

Mr.  Smith :  The  Chief  Justice  thought  that  would  meet  the  situ¬ 
ation. 

The  Court:  That  is  exactly  what  I  say,  and  not  leave  it  to  the  • 
jury  to  be  guessing  whether  this  plan  will  be  continued  or  not. 
The  jury  knows  and  has  before  them  the  possibility  of  all  that  sort 
of  thing,  and  they  can  take  a  chance,  one  way  or  the  other. 

Mr.  Smith:  I  am  offering  it  for  the  purpose  of  keeping  the  jury 
from  guessing.  But,  still,  your  Honor - 

The  Court:  No;  you  are  offering  it  for  this,  as  I  understand  it, 
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for  the  purpose  of  keeping  them  from  guessing  what  may  happen 
to  the  District,  and  giving  the  District  the  best  of  the  thing. 

Mr.  Smith:  I  think  it  is  fair  to  both  sides,  the  property  owner 
and  the  District.  If  we  depart  from  the  plan  the  property  owner 
lias  the  right  of  action  for  damages,  and  we  are  at  the  same  time 
protected  from  this  assumption  or  possible  assumption  by  the  jury 
that  we  will  do  something  more  disadvantageous. 

The  Court :  If  you  will  satisfy  me  that  by  putting  this  in 

599  evidence  the  District  is  absolutely  bound  to  do  what  it  proposes 
to  do  by  this  resolution,  or,  if  it  breaks  its  promise  it  is  liable 

for  damages,  then  I  think  there  is  no  trouble  about  it. 

Mr.  Smith:  Yes;  I  will  undertake  to  furnish  your  Honor  with 
authority  for  that.  In  fact,  I  have  just  read  it. 

The  Court :  Is  it  admitted  on  behalf  of  the  District  that  such  is  the 
case? 

Mr.  Smith:  Yes,  we  admit - 

The  Court:  Is  the  admission  on  behalf  of  the  District  binding? 

Mr.  Smith:  It  is  not  a  question  of  that.  For  instance,  when  we 
put  in  evidence  a  plan  of  a.  street  which  shows  a  cut  of  ten  feet 
through  a  given  tract  of  property,  and  we  go  ahead  and  put  that  street 
through  with  a  cut  of  twenty  feet,  after  putting  that  plan  in  evidence, 
undoubtedly,  in  my  judgment,  that  is  the  law.  It  is  not  a  question 
of  admission  that  the  property  owner  would  have  an  action  for  dam¬ 
ages. 

The  Court:  I  will  admit  this  tentatively,  on  this  ruling,  that  this 
resolution  of  the  Commissioners  may  become  a  part  of  the  record  in 
this  case  as  though  it  had  been  originally  annexed  to  the  petition. 

Mr.  Smith:  Very  well. 

V 

Mr.  Sullivan:  Your  Honor  allows  me  an  exception  to  any  admis¬ 
sion  at  all? 

The  Court :  I  am  doing  that  to  save  time.  I  do  not  know  whether 
that  is  right  or  not.  I  will  try  to  find  out.  But  you  can  go  ahead 
on  the  assumption  that  it  is  right,  and  if  it  is  wrong  you  can  strike  it 
out.” 

And  the  Court  accordingly  admitted  the  said  order  in  evidence 
and  the  property  owners  aforesaid  then  and  there  moved  to  strike 
out  the  said  order  on  the  grounds  aforesaid,  which  motion  was  by 
the  Court  overruled,  and  the  property  owners  then  and  there 

600  noted  separate  and  several  exceptions  to  the  action  of  the 
Court  in  overruling  their  objection  to  the  offer  of  the  said 

order  and  their  motion  to  strike  out  the  same,  which  exceptions  were 
by  the  Court  allowed  and  duly  entered  upon  its  minutes,  but  the 
Court  did  not  enter  an  order  making  the  said  order  of  the  Commis¬ 
sioners  of  the  13th  day  of  December,  1913,  a  part  either  of  the  peti¬ 
tion  or  of  the  record,  and  the  Court  did  not  at  any  subsequent  stage 
of  the  proceedings  strike  out  the  said  order  of  the  Commissioners  of 
December  13,  1917,  or  otherwise  withdraw  the  same  from  the  con¬ 
sideration  of  the  jury. 

And  thereupon,  on  further  cross  examination,  the  witness  Skinner 
gave  testimony  tending  to  prove  that  the  distance  along  Benning 
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Road  from  Oklahoma  Avenue  to  the  Western  edge  or  shore  line  of 
the  Eastern  Branch  is  2,000  feet. 

And  thereupon  the  property  owners  aforesaid  moved  the  Court  to 
dismiss  the  petition  and  the  proceeding,  on  the  grounds,  separately 
and  severally,  which  have  heretofore  been  stated  in  this  bill  of  ex¬ 
ceptions,  including  specifically  the  ground  that  it  has  been  now 
demonstrated  that  the  plat  offered  in  evidence  and  annexed  to  the 
petition  does  not  conform  to  the  plan  of  permanent  system  of  high¬ 
ways,  in  that  on  the  North  side  of  Benning  Road  between  18th  Street 
and  the  private  road  East  of  20tli  Street  there  is  a  strip  of  land  some 
12  or  15  feet  wide,  the  North  line  of  which  is  indicated  by  dotted 
lines,  and  which  according  to  the  highway  plans  offered  in  evidence 
is  privately  owned  property,  will  not  become  a  part  of  the  street 
when  the  proceeding  is  completed,  and  the  street  will  tliere- 
G01  fore  only  be  95  instead  of  110  feet  wide  at  this  point,  and 
consequently  will  not  conform  to  the  plan  of  the  permanent 
system  of  highways;  which  motion  the  Court  overruled,  and  to 
which  action  of  the  Court  overruling  the  motion  to  dismiss  the  peti¬ 
tion  and  proceeding,  the  property  owners  aforesaid  then  and  there 
noted  an  exception,  which  was  by  the  Court  allowed  and  duly  entered 
upon  its  minutes. 

Thereupon,  further  to  maintain  the  issues  upon  their  part  joined, 
the  petitioners  produced  witnesses  who  gave  testimony  tending  to 
prove  their  opinions  as  to  the  values  of  the  land  sought  to  be  con¬ 
demned  and  as  to  the  benefits  which  will  result  from  the  opening, 
widening  and  extension  proposed  in  this  proceeding. 

And  at  this  point  the  Potomac  Electric  Power  Company  appeared 
by  W.  C.  Sullivan,  Esq.,  and  moved  the  Court  that  it  be  given  tb« 
benefit  of  all  objections  and  exceptions  thus  far  taken  in  the  proceed¬ 
ing,  with  like  effect  as  if  it  had  been  in  appearance  from  the  begin¬ 
ning,  which  motion  was  by  the  Court  then  and  there  granted. 

And  thereupon  the  petitioners  announced  their  case  in  chief 
closed. 

And  thereupon  the  property  owners  offered  evidence  tending  to 
prove  the  values  of  the  lands  and  premises  sought  to  be  condemned 
and  the  amount  and  extent  of  the  benefits  which  would  accrue  to 
other  lands  and  premises  in  the  District  of  Columbia  by  the  opening, 
widening  and  extension  proposed  in  this  proceeding. 

And  thereupon  the  Court  charged  the  jury  and  submitted  the  case 
to  them  on  the  21st  day  of  June,  A.  D.  1918. 

602  And  be  it  further  remembered,  that  thereafter,  on  the  1st 
day  of  February,  A.  D.  1919,  the  above  entitled  cause  again 
came  on  for  hearing  before  Mr.  Chief  Justice  McCoy,  when,  because 
of  the  death  of  one  of  the  jurors  after  the  case  had  been  submitted  to 
them  the  Court,  at  the  request  of  the  petitioners,  passed  an  order  dis¬ 
charging  the  jury  and  directing  the  Marshal  to  summon  a  new  jury, 
to  which  order  the  property  owners  obiected,  insofar  as  it  directed 
the  summoning  of  a  new  jury  by  the  Marshal  on  the  ground  that 
it  does  not  name  the  jurors  to  be  summoned  and  therefore  constitutes 
an  attempted  delegation  by  the  Court  to  the  Marshal  of  the  discretion 


346  CUM)  II.  RUDOL.rH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 

reposed  in  the  Court  itself  to  select  the  jurors  to  be  summoned,  where¬ 
upon  the  Court  stated  “when  the  jurors  are  summoned  then  is  there 
an  opportunity  to  object  to  them,  if  they  are  objectionable  on  any 
grounds,  and  if  no  objection  is  made,  then  it  is  equivalent  to  the 
Court  having  appointed  those  jurors”,  and  which  objection  the  Court 
overruled,  and  signed  the  order  as  requested,  to  which  ruling  and 
action  of  the  Court  the  property  owners  then  and  there  noted  an  ex¬ 
ception,  which  was  by  the  Court  allowed  and  duly  entered  upon  its 
minutes. 

And  thereupon,  it  was  agreed  between  the  parties  and  ordered  by 
the  Court  that  the  various  motions,  exceptions,  pleas  in  abatement 
and  objections  filed  in  sequence  one  after  another,  and  all  objections 
taken  in  the  above  entitled  cause  prior  to  the  impaneling  of  the 
former  jury  wfere  then  and  there  renewed  and  like  actions  taken 
thereupon  bv  the  Court,  to  which  actions  of  the  Court  insofar  as  the 
property  owners  had  theretofore  noted  exceptions  relative  thereto,  the 
property  owners  then  and  there  noted  several  and  separate  exceptions 
to  each  such  ruling,  which  were  by  the  Court  allowed  and  duly  en¬ 
tered  upon  its  minutes. 

603  And  be  it  further  remembered  that  the  above  entitled  cause 
again  came  on  for  hearing  before  Mr.  Chief  Justice  McCoy 

on  the  14th  day  of  March,  1919,  whereupon  the  following  occurred: 

“Mr.  Sullivan:  I  note  a  further  objection  to  the  swearing  of  this 
jury  in  this  case,  because  this  jury  has  not  been  merely  summoned 
by  the  Marshal,  but  has  been  chosen  by  the  Marshal ;  it  being  my 
contention,  as  your  Honor  understands,  that  under  this  section  of 
the  Code - 

The  Court:  I  will  set  aside  the  choice  of  the  Marshal  and  I  now 
choose  them — the  Court  chooses  them. 

Mr.  Sullivan:  I  object  to  that,  on  the  ground  that  the  Court  can¬ 
not  choose  them  after  somebodv  else  has  chosen  them. 

The  Court:  The  Marshal  has  been  good  enough  to  accommodate  mo 
by  asking  these  gentlemen  to  come  into  Court  to  permit  me  to  choose 
them,  and  I  now  do  so.  The  objection  is  overruled. 

Mr.  Sullivan:  I  have  not  got  my  objection  on  the  record,  yet. 
if  your  Honor  please. 

Mr.  Smith:  I  do  not  think  this  record  should  show  that  your 
Honor  sets  aside  the  return  of  the  Marshal. 

The  Court :  It  is  always  a  mistake  to  try  to  be  facetious.  I  do  not 
set  aside  the  return  of  the  Marshal.  I  simply  approve  the  jury  sum¬ 
moned,  as  Judge  of  the  Court. 

Mr.  Sullivan:  Now,  if  I  may  get  my  objection  on  the  record.  If 
your  Honor  please,  this  jury  was  summoned  under  an  order  commit¬ 
ting  to  the  Marshal  the  discretion  of  selecting  the  jurors,  in- 

604  stead  of  an  order  specifying  the  names  of  the  jurors  to  be 
summoned  by  the  Marshal,  as  I  contend  under  the  Code  must 

be  the  case;  and  for  that  reason  I  object  to  the  swearing  of  this  jury. 
I  understand  your  Honor  overrules  that  and  gives  me  an  exception? 

The  Court:  If  the  District  wants  an  order  nunc  pro  tunc  by  which 
I  make  selection  of  these  gentlemen,  not  in  any  way  upsetting  what 


Cl? NO  II.  RUDOLril  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL.  347 

the  Marshal  has  done,  I  will  sign  such  an  order,  because  I  do  now 
select  them. 

Mr.  Sullivan :  I  object  to  the  selection  made  at  this  time,  on  the 
ground  that  the  selection  must  be  made  before  the  gentlemen  have 
been  called  into  Court,  because  a  selection  made  after  they  have  been 
called  is  one  in  which  the  Court  does  not  exercise  its  discretion  in 
making  the  selection,  but  merely  approves  the  discretion  exercised  by 
someone  else. 

The  Court :  Overruled. 

Mr.  Sullivan:  I  note  an  exception  to  the  overruling  of  that 
objection. 

Do  you  ask  for  the  order  nunc  pro  tunc ? 

Mr.  Smith:  I  am  willing  to  comply  with  the  suggestion  of  the 
Court.  I  do  not  think  there  is  any  merit  in  Mr.  Sullivan's  objection. 

The  Court:  I  don't  think  so,  either,  but  we  might  just  as  well  be 
certain  about  it  and  put  as  many  orders  on  the  record  as  will  cure 
objections. 

Mr.  Sullivan:  If  the  order  nunc  pro  tunc  is  to  be  signed, 

605  on  the  grounds  already  stated — I  need  not  consume  time  in 
repeating  them — I  object  to  the  entry  of  the  order  nunc  pro 

tunc  on  the  grounds  stated. 

The  Court:  Did  I  say  Ununc  pro  tunc"?  I  did  not  mean  that.  I 
now  select  these  gentlemen  who  are  here,  and  I  will  enter  the  order 
selecting  them. 

Mr.  Sullivan:  I  have  my  objection  on  the  record  as  to  that,  your 
Honor,  and  of  course  I  have  an  exception? 

The  Court:  Yes.', 

Thereupon  the  property  owners  noted  separately  and  severally  an 
exception  to  the  action  of  the  Court  in  overruling  their  objection 
aforesaid  to  the  selection  of  the  jurors  by  the  Marshal  and  also  to 
the  action  of  the  Court  in  ordering  a  nunc  pro  tunc  entry  and  in 
undertaking  to  select  as  jurors  the  gentlemen  who  had  been  chosen 
by  the  Marshal,  which  exceptions  were  by  the  Court  allowed  and 
duly  entered  upon  its  minutes. 

And  the  cause  further  coming  on  for  hearing  before  Mr.  Chief 
Justice  McCoy  on  the  first  day  of  April,  1919,  upon  the  question  of 
impaneling  the  jury,  the  following  occurred: 

<kMr.  Sullivan:  Before  that  jury  is  sworn,  your  Honor  will  recall 
that  it  has  been  necessary  for  me  on  the  record  to  preserve  my 
objections  here.  I  desire  to  have  it  understood  that  those  objections 
are  renewed,  particularly  the  objection  that  under  the  statute  no  jury 
can  be  sworn  because  it  is  impossible  for  them  to  take  an  oath  that 
they  are  not  related  to  or  interested  in  the  properties  which  will  be 
assessed,  not  knowing  who  the  parties  are  going  to  be.  Your  Honor 
overrules  my  objection  and  gives  me  an  exception? 

The  Court:  Yes:” 

606  And  thereupon  the  property  owners  noted  an  exception  to 
the  action  of  the  Court  which  was  by  the  Court  allowed  and 

duly  entered  upon  its  minutes. 

And  thereupon  the  following  occurred: 

“Mr.  Sullivan:  If  your  Honor  please,  the  objections  heretofore 
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made  as  to  the  jury  having  been  summoned  by  the  Marshal,  selected 
by  the  Marshal  instead  of  being  selected  by  the  Court,  with  respect  to 
all  except  one  gentlemen,  Mr.  Barr,  selected  by  your  Honor  this 
morning — it  is  understood  I  renew  the  objections  heretofore  made, 
and  vour  Honor  takes  the  same  course - 

The  Court:  I  camouflage  the  situation  in  the  same  way  by  now 
selecting,  myself,  all  five  jurors. 

Mr.  Sullivan:  I  understand.  We  went  all  through  that  situation 
before;  that  I  am  simply  preserving  the  record.  I  object  to  your 
Honor  not  exercising  your  discretion  in  this  case,  but  undertaking 
merely  to  ratify  the  discretion  exercised  bv  somebody  else. 

*-  •  ft/ 

The  Court :  I  thoroughly  disapprove  of  the  Marshal's  selection  in 
a  sense,  and  in  another  I  approve  of  it  by  selecting  these  gentlemen 
who  were  in  court  this  morning. 

Mr.  Sullivan:  But  I  want  to  be  sure  my  record  is  straight.  My 
objection  is  that  your  Honor  must  make  the  selection  before  the 
gentlemen  are  called,  and  not  afterwards. 

The  Court :  I  did  not  call  them  at  all ;  they  happened  to  be  sitting 
in  court,  and  tliev  are  called  now. 

Mr.  Sullivan:  No;  they  are  called  when  the  Marshal  serves  sum¬ 
mons  on  them.  My  point  is  that  the  selection  must  be  made  by  your 
Honor,  just  as  it  was  as  to  Mr.  Barr,  before  the  Marshal  summons 
them.  Your  Honor  overrules  that  objection  and  gives  me  an  ex¬ 
ception? 

GOT  The  Court:  Yes.'’ 

And  thereupon  the  property  owners  noted  an  exception  to 
the  action  of  the  Court  which  was  by  the  Court  allowed  and  dulv 
entered  upon  its  minutes. 

And  thereupon  the  property  owners  propounded  to  the  prospective 
jurors  the  following  question:  “Not  knowing,  gentlemen,  who  owns 
the  lands  that  will  be  assessed  for  benefits  in  this  case,  are  you 
608  able  to  say  whether  or  not  you  are  related  to  such  unknown 
persons?  Unless  you  answer  affirmatively,  I  will  assume  that 
you  answer  negatively.”  And  the  jury  responded  in  the  negative, 
whereupon  the  property  owners  objected  to  the  jurors  being  sworn  on 
the  grounds  that  the  Code  requires  disinterested  men  to  be  summoned 
for  service  on  this  jury  and  because  it  is  impossible  for  them  to  take 
an  oath  that  they  are  not  related  to  or  interested  in  the  properties 
which  will  be  assessed,  not  knowing  what  properties  are  to  be  assessed, 
which  objection  was  by  the  Court  overruled,  to  which  ruling  of  the 
Court  the  property  owners  then  and  there  noted  an  exception  and  the 
same  was  allowed  by  the  Court  and  duly  entered  upon  its  minutes. 

And  be  it  further  remembered  that  the  above  entitled  cause  again 
came  on  for  hearing  before  Mr.  Chief  Justice  McCoy  and  the  jury 
last  sworn  and  impaneled  as  aforesaid,  on  the  4th  day  of  April,  1919, 
when  the  testimony  hereinbefore  set  out  as  having  been  offered  or 
introduced  was  re-offered  and  introduced,  and  the  objections  herein¬ 
before  stated  were  again  made  thereto,  and  the  exceptions  herein¬ 
before  noted  were  again  noted  thereto,  and  each  and  every  of  the 
said  exceptions  was  then  and  there  allowed  by  the  Court  separately 
and  severally,  and  duly  entered  upon  its  minutes. 
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009  And  thereupon  further  to  maintain  the  issues  upon  their 
part  joined,  the  petitioners  offered  additional  testimony  tend¬ 
ing  to  show  the  value  of  the  land  sought  to  be  taken  from  the  public 
school  house  property.  Lot  19,  Square  4513,  to  which  the  property 
owners  objected,  and  thereupon  the  following  occurred: 

“The  Court:  My  notion  about  it  is  that  here  is  property  in  the 
District  of  Columbia,  appropriated  for  public  use,  held  in  trust  by 
the  District  for  the  public,  and  I  cannot  see  why  there  should  be 
damages  allowed  or  benefits  assessed  in  a  public  opening  in  con¬ 
nection  with  public  property.  So.  on  the  previous  hearing,  I  just  ex¬ 
cluded  that  property  from  consideration,  which  seemed  to  be  to  be 
the  wise  way  of  handling  it. 

Mr.  Sullivan:  Your  Honor  understands  my  position,  that  damages 
cannot  be  allowed  and  benefits  must  be  assessed,  and  I  except  to  any 
ruling  to  the  contrary? 

The  Court:  Yes.” 

And  thereupon  the  property  owners  noted  an  exception  to  the  action 
of  the  Court  which  was  by  the  Court  allowed  and  duly  entered  upon 
its  minutes. 

And  thereupon  one  of  the  witnesses  called  by  the  petitioners,  after 
testifying  to  an  experience  of  twenty-five  years  in  the  real  estate 
business,  particularly  in  the  Eastern  section  of  the  city,  gave  his 
opinion  as  to  damages  to  unimproved  property  and  also  with  respect 
to  the  several  parcels  of  improved  lands  from  the  front  of  which 
strips  were  proposed  to  be  taken  in  this  proceeding,  and  gave  his 
opinion  as  to  the  value  of  such  strips  and  the  amount  which 
G10  the  said  improvements  added  to  such  entire  parcels,  but  gave 
no  testimony  as  to  the  damage  to  any  improved  property  where 
the  improvements  thereupon  were  not  rendered  a  total  loss  by  the 
proposed  condemnation,  nor  did  he  testify  to  having  ever  estimated  in 
advance  the  effect  upon  property  values,  whether  improved  or  un¬ 
improved,  of  a  street  or  other  neighboring  improvement,  or  that  he 
had  ever  been  called  upon  to  do  so,  and  he  was  thereupon  asked  by 
the  petitioners  to  express  his  opinion  as  to  benefits  which  would 
accrue  to  certain  improved  properties  from  which  no  land  was  pro¬ 
posed  to  be  taken,  to  which  question  the  property  owners  objected 
on  the  ground  that  the  witness  had  shown  no  qualification  to  express 
an  opinion  as  to  prospective  benefits  to  improved  property  or  any 
experience  in  so  doing,  which  objection  was  by  the  Court  overruled, 
and  the  property  owners  then  and  there  noted  an  exception  which  was 
by  the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon  one  of  the  said  witnesses  further  testified  that,  in 
his  opinion,  where  land  was  to  be  taken  from  a  lot  or  parcel  the  re¬ 
mainder  of  the  parcel  would  be  benefited  to  the  extent  of  the  value  of 
the  land  taken  plus  a  given  sum  per  front  foot,  and  irrespective  of 
the  width  of  the  strip  so  taken,  while  immediately  contiguous  prop¬ 
erty  identical  in  every  particular  from  which  no  part  was  to  be  taken 
would  be  benefited  at  the  same  front  foot  rate,  making  the  difference 
between  the  two  only  that  of  the  value  of  the  land  taken  with  respect 
to  lots  or  parcels  from  which  land  was  to  be  taken. 

And  thereupon  the  same  witness  testified  that  in  his  opinion  all 
the  land  lying  East  of  the  Anacostia  River  from  Ridge  Road  to  the 
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District  Line  is  benefited.  “I  believe  that  that  ground  is 

611  benefited  for  all  subdivision  lots  in  there  to  the  extent  of  fully 
$5  a  lot,  and  that  all  acreage  property  there,  unsubdivided,  is 

benefited  to  the  extent  of  $5  an  acre.  That  immediately  on  Ben- 
ning  Road,  I  believe,  is  benefited  to  the  extent  of  $10  an  acre;”  that 
he  would  not  make  any  difference  between  acreage  and  subdivided 
lots  fronting  on  Benning  Road;  that  he  would  say  a  standard  lot  is 
20  x  100,  and  the  assessment  should  be  in  proportion  to  the 

612  size  of  the  lots  whether  larger  or  smaller. 

And  thereupon  the  same  witness  testified  that  the  public 
school  property,  Lot  19,  in  Square  4513,  would  be  benefited  to  the 
extent  of  $2.50  a  front  foot  for  the  Benning  Road  frontage  and  $1 
a  front  foot  for  the  Gales  Street  frontage. 

And  thereupon  the  same  witness  further  testified  that  the  twelve 
feet  proposed  to  be  taken  from  the  front  of  Lot  17,  in  Square  4515, 
is  worth  fifteen  cents  per  square  foot,  while  the  twelve  feet  to  be 
taken  from  the  front  of  Parcel  149/1  is  only  worth  six  cents  per 
square  foot,  for  the  reason  that  the  former  is  112  feet  deep  while 
the  latter  runs  back  three  or  four  hundred  feet,  and  that  is  the  only 
reason  for  the  difference. 

And  thereupon,  upon  cross  examination,  the  said  witness  was 
asked  to  state  in  dollars  and  cents  the  actual  benefits  to  each  lot  and 
parcel  of  land,  as  distinguished  from  the  value  of  the  land  taken  plus 
so  much  per  front  foot,  to  which  question  the  petitioners  objected, 
and  the  Court  sustained  the  objection  on  the  ground  that  “the  com¬ 
putation  is  susceptible  of  being  made  from  the  statements  already 
made,”  to  which  ruling  of  the  Court  the  property  owners  then  and 
there  noted  an  exception  which  was  by  the  Court  allowed  and  duly 
entered  upon  its  minutes. 

And  thereupon,  another  witness  produced  by  the  petitioner  testi¬ 
fied  as  follows: 

613  “The  Witness:  1  regard  that  territory  benefited  east  of  the 
Eastern  Branch  within  the  following  bounds:  Beginning  on 

the  eastern  shore  of  the  Eastern  Branch,  where  East  Capitol  Street 
would  begin,  running  along  East  Capitol  Street  to  Ridge  Road,  fol¬ 
lowing  Ridge  Road  out  to  the  District  Line;  following  the  District 
Line  around  to  the  Eastern  Branch  and  back  down  the  Eastern 
Branch  to  the  point  of  beginning.  The  subdivided  lots  within  this 
territory,  in  my  judgment,  are  benefited  from  $2  to  $5  per  lot,  de¬ 
pending  on  the  frontage  and  location. 

By  Mr.  Smith: 

Q.  Be  a  little  more  specific  about  that — depending  on  their  front¬ 
age  and  location.  ITow  much  frontage?  A.  A  large  part  of  these 
subdivisions  are  small  lots,  many  of  them  25  feet  front. 

Q.  Then  the  smallest  lot-  would  have  an  assessment  of  $2  a  lot, 
and  the  largest  would  be  $5  a  lot.  Is  that  your  idea?  A.  The 
largest. 

Q.  And  in  between  that  figure  in  proportion  to  their  size?  A.  In 
proportion  to  their  size  or  acreage.  All  unsubdivided  property  I  re- 
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gard  as  being  benefited  from  $5  to  $10  an  acre,  depending  on  its  lo¬ 
cation  and  availability  for  subdivision. 

* 

The  Court:  You  mean,  Mr.  Weedon,  that  where  there  is  a  sub¬ 
division  here  you  would  charge  $2.50  for  a  20-foot  lot,  and  here  is  an 
unsubdivided  acreage  where  you  would  charge  only  $5  an  acre? 

The  Witness:  The  acreage  lies  back  more,  as  a  rule,  than  the  sub¬ 
divided  property. 

The  Court:  Assuming,  now,  that  the  acreage  is  equally  well  lo¬ 
cated  with  reference  to  an  outlet. 

The  Witness:  I  would  put  a  valuation  of  $10  per  acre. 

The  Court:  If  a  man  has  subdivided  his  land  and  put  it 

614  on  the  market  for  sale  at  reasonable  prices,  you  would  not 
penalize  him  for  being  ready  and  willing  to  sell  rather  than 

to  hold  on  in  acreages  and  claim  that  that  is  a  farm,  refusing  city 
lot  values  and  getting  a  farm  value  assessment  all  the  time?  Are 
you  not  putting  your  values  on  that  basis?  It  is  20  by  100. 

The  Witness:  Twenty-five  for  the  smallest  lot. 

The  Court:  That  is  2,500  feet? 

The  Witness:  Yes,  sir. 

The  Court:  You  are  to  assess  that  lot  $2.50.  What  is  that?  That 
is  1/100  of  a  cent  a  foot? 

The  Witness:  No,  it  would  be - 

The  Court:  Well,  whatever  it  is,  it  is  away  out  of  proportion  to 
charge  him  $10  and  say  that  a  man  is  benefited  $10  an  acre  who 
holds  an  acreage  right  next  door.  Why  should  that  be? 

The  Witness:  I  reason  this  way,  your  Honor.  The  property  is 
benefited  because  of  the  widening  of  this  road.  A  man  buys  a  lot 
to  use  this  wide  road.  If  a  man  owns  a  farm,  that  is  all  one - 

The  Court :  But  there  may  be  a  hundred  purchasers  who  want  to 
buy  his  acreage.  He  says,  ‘No;  I  won’t  sell  it  to  you  at  the  price 
you  are  offering.’  We  are  only  supposing  a  case,  now.  Suppose 
the  price  to  be  the  same  as  these  lots  which  have  been  laid  out  on  a 
piece  of  paper  and  filed  in  the  Register’s  Office.  No  change  in  any 
respect  at  all ;  merely  a  piece  of  paper  put  down  indicating  that  the 
man  is  willing  to  sell  lots.  But  here  stands  another  man  and  says, 
‘No;  I  am  a  farmer.  I  am  going  to  hold  onto  this  land  as  a  farm.’ 
And  he  refuses  these  prices.  If  he  can  get  those  prices  which  the 
people  get  who  plot  their  land,  is  not  his  land  worth  as  much  as  their 
land,  and  should  not  he  get  just  as  much  of  an  assessment  for 

615  benefits  in  proportion  to  the  other  land? 

The  Witness :  I  do  not  think  so,  your  Honor ;  because  when 
you  subdivide  land  you  are  supposed  to  take  about  one-fourth  of  it 
for  streets. 

The  Court:  What  has  that  got  to  do  with  it? 

The  Witness:  When  it  comes  to  area - 

The  Court:  Make  a  calculation  for  that,  taking  out  for  the  streets. 
But  every  time  he  lays  out  a  plot  with  the  street  on  it,  he  supposes 
that  his  land  which  he  wants  to  sell,  abutting  on  this  street,  will  be 
improved  at  least  to  the  extent  of  the  acreage  value  of  the  land  he 
has  given  up.  I  want  to  know  why  a  man  who  holds  acreage  within 
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the  District  of  Columbia  should  be  treated  as  a  farmer.  That  is 
what  you  are  doing  in  your  valuation. 

The  Witness:  There  is  already  more  land  subdivided  than  will 
be  improved  here  for  many  years  to  come,  perhaps. 

The  Court:  All  right,  then.  Why  treat  the  man  who  subdivides 
his  land  as  entitled  to  any  greater  value  than  the  man  who  holds 
acreage.  That  is  what  I  do  not  see. 

The  Witness:  Subdivided  land  as  a  rule  has  a  different  value  from 
acreage,  although  it  may  be  almost  side  by  side,  because  it  is  to  be 
used  for  a  different  pui pose.  It  is  in  shape  to  be  sold  and  handled 
for  a  different  purpose. 

The  Court :  A  man  does  not  put  a  shovel  into  it  and  does  not  do 
anything  to  it  when  he  files  a  map  down  in  the  Surveyor’s  Office. 
He  makes  one  of  these  things  and  files  it  there,  and  the  Surveyor 
says,  ‘0.  K.\  that  is  all  the  change  there  has  been. 

The  Witness:  I  regard  it  from  a  different  standpoint  and  a  dif¬ 
ferent  value,  vour  Honor. 

The  Court:  I  just  wanted  to  get  your  notion.” 

616  “By  Mr.  Smith:  Is  it  your  opinion  that  acreage  property 
would  be  increased  as  much  as  subdivided  property — in¬ 
crease  in  value,  having  the  same  relative  location  as  the  subdivision? 

A.  Per  square  foot? 

Q.  Well,  yes,  per  square  foot.  A.  I  do  not. 

Q.  How  do  you  explain  the  difference  between  the  estimate  of 
your  benefit  to  the  acreage  property  and  your  estimate  of  much 
greater  benefit  to  subdivided  property,  each  of  them  bearing  rela¬ 
tively  the  same  location  with  respect  to  this  widened  street?  A.  Be¬ 
cause  of  the  difference  in  market  value. 

Q.  Then  you  think  that  the  acreage  property  would  be  increased 
in  value  if  this  street  goes  through,  to  the  extent  you  stated,  and 
the  subdivided  property  will  be  increased  in  value  to  the  extent  you 
have  stated?  A.  I  do. 

Q.  And  your  testimony  is  that  each  lot  in  a  subdivision 

617  will  be  benefited  from  $2  to  $5  a  lot,  according  to  its  size  and 
location,  and  that  each  acre  will  be  benefited  how  much — 

$5  to  $10  an  acre? 

Mr.  Sullivan :  $5  an  acre. 

Mr.  Smith :  I  think  he  said  $5  to  $10. 

Mr.  Sullivan:  Let  him  say  again. 

The  Witness:  $5  to  $10  an  acre. 

Mr.  Sullivan:  Then  I  object  and  move  to  strike  it  out  on  the 
ground  that  he  has  given  the  jury  no  basis  by  which  they  can  de¬ 
termine  whether  this  $5  or  $10  or  some  intermediate  figure.  There 
is  only  one  way  to  properly  take  this  testimony  as  to  benefits,  that 
is  to  identify  each  separate  piece  of  property  and  testify  to  the  specific 
benefit  to  each  property.  Furthermore,  the  statement  is  too  vague, 
indefinite,  uncertain,  speculative  and  guess-work  to  be  submitted  to 
any  jury.  That  is  what  it  amounts  to. 

The  Court:  Then  the  jury  will  disregard  it,  if  they  feel  that  way 
about  it. 

Mr.  Sullivan:  I  am  objecting  to  the  testimony  and  asking  the 
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Court  to  strike  it  out  from  the  jury  so  that  the  basis  of  a  guess  by 
the  jury  cannot  remain  in  the  record. 

Which  objection  and  motion  to  strike  out  the  Court  then  and 
there  overruled,  to  which  ruling  of  the  Court  the  property  owners 
then  and  there  noted  an  exception  which  was  by  the  Court  allowed 
and  duly  entered  upon  its  minutes. 

618  Cross-examination  by  Mr.  Sullivan: 

Q.  Have  you  been  over  the  territory  east  of  the  Eastern  Branch 
to  which  you  have  just  testified?  A.  I  have. 

Q.  Examining  each  lot  or  parcel  for  the  purpose  of  appraising 
its  present  value  and  what  its  value  will  be  after  this  improvement 
goes  through?  A.  Not  each  lot. 

Q.  To  what  extent  have  you  examined  the  property  with  that 
in  view?  If  vou  have  not  examined  each  lot  what  have 

Is 

619  you  examined?  A.  I  drove  over  the  different  roads  and 
just  examined  the  property  on  the  plat  in  formulating  my 

opinion  as  to  the  benefits. 

Q.  You  drove  over  each  highway  in  that  area,  did  you?  A.  I 
would  not  say — I  would  not  want  to  make  the  statement,  each 
highway. 

Q.  Then  there  may  be  lots  upon  which  you  are  testifying  as  to 
benefits  that  you  have  never  seen.  Is  that  correct?  A.  That  is 
correct. 

Q.  Your  testimony  of  $1  a  front  foot,  I  understand,  means  re¬ 
gardless  of  whether  the  lot  fronts  on  Benning  Road,  Ridge  Road  or 
some  smaller  minor  street  or  road.  Is  that  correct?  A.  That  is  cor¬ 
rect.  They  all  have  to  use  this  road. 

Q.  It  is  also  regardless  of  the  depth  and  the  area  and  the  width 
and  the  contour  of  the  respective  lots?  A.  The  width  would  not 
affect  it  at  so  much  per  front  foot. 

Q.  Your  testimony  of  $1  per  front  foot  is  irrespective  of  the  area, 
width  and  contour  of  the  respective  lots?  A.  It  is. 

Q.  Irrespective  of  the  particular  road  on  which  the  lots  front? 
A.  Yes. 

Q.  Irrespective  of  character  of  improvements  upon  the  lots? 
A.  It  is. 

Q.  Irrespective  of  the  fact  of  whether  the  lots  have  one  or  more 
means  of  access  or  not,  whether  they  front  on  one,  two,  three, 

620  four  or  five  roads  or  highways?  A.  I  would  want  to  give 
the  benefit  to  one  outlet,  the  most  prominent  that  fronted  on 

the  property. 

Q.  I  suppose  they  front  on  two  equally  prominent  highways,  such 
as  the  Ridge  Road  and  Central  Avenue?  A.  They  would  hardly  be 
equally  prominent. 

Q,.  IIow  would  you  determine  which  was  more  prominent,  then? 
A.  By  using  my  judgment  as  to  the  street  or  road  mostly  traveled. 

Q.  Suppose  your  judgment  should  be  one  way  and  the  jury’s  an¬ 
other?  A.  I  would  expect  the  jury  to  prevail. 
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Q.  How  would  the  jury  know  which  your  opinion  was  applying 
to  ?  A.  How  is  that? 

Q,  How  would  the  jury  know  which  was  your  opinion?  A.  I  am 
unable  to  say  how  the  jury  would  reason. 

Mr.  Sullivan :  I  think,  if  your  Honor  please,  in  view  of  this  testi¬ 
mony,  the  indefinite  character  of  it  as  to  benefits,  there  is  but  one 
thing  to  do,  and  that  is  to  strike  out  the  testimony  of  this  witness  as 
to  benefits  east  of  the  Eastern  Branch. 

The  Court :  The  motion  is  denied. 

Mr.  Sullivan:  Exception  noted. 

And  thereupon  the  property  owners  noted  an  exception  to  the 
action  of  the  court  which  was  by  the  court  allowed  and  duly  entered 
upon  its  minutes. 

Q.  What  is  the  area  of  the  Potomac  Electric  Power  Corn- 
621  pany  property  on  the  east  side  of  the  Eastern  Branch?  A.  I 
do  not  know. 

Q.  What  is  the  frontage  of  that  property  on  Benning  Road?  A.  I 
do  not  recall. 

Q.  What  is  the  use  to  which  that  property  is  being  put  at  the 
present  time?  A.  The  manufacture  of  power. 

Q..  In  your  judgment,  would  that  property,  regardless  of  its  area, 
regardless  of  its  frontage,  regardless  of  its  depth,  be  benefited  $1  a 
front  foot  by  the  widening  of  this  road  west  of  Oklahoma  Avenue  and 
used  for  the  purpose  for  which  it  is  now  being  used?  A.  I  think 
that  property  will  receive  as  great  benefit  as  any  property  east  of  the 
Eastern  Branch. 

Mr.  Sullivan :  Read  the  question. 

(The  question  last  above  referred  to  was  thereupon  read  by  the 
reporter) . 

By  Mr.  Sullivan : 

Q.  When  I  say  regardless  of  these  things,  I  mean  without  knowl¬ 
edge  on  your  part  of  these  things. 

You  testified  the  other  dav - 

V 

The  Court:  I  suppose  that  qualification  applies  also  to  this  area 
east  of  the  Eastern  Branch,  does  it  not? 

Mr.  Sullivan:  This  is  in  that  area;  this  is  part  of  that  area. 

The  Court :  I  mean  the  other  lots,  subdivisions  and  acreage.  You 
changed  the  word  “regardless'’  of  so  and  so,  because,  otherwise,  it 
might  mean  that  considering  that  the  land  is  not  there,  how 
G22  much  is  it  worth  ? 

Mr.  Sullivan:  With  respect  to  the  other  lands,  I  mean  both 
regardless — I  will  put  the  two  separate  questions,  if  your  Honor 
pleases. 

The  Court :  I  was  going  to  ask  Mr.  Weedon — you  paid  some  regard 
in  making  your  appraisals  to  the  land  which  is  there,  did  you  not? 

The  Witness:  I  did. 
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By  Mr.  Sullivan : 

Q.  In  making  your  appraisal  in  this  case  of  benefits  which  are 
to  come  east  of  the  Eastern  Branch,  your  testimony,  as  I  understand 
it,  is  that  each  subdivided  lot  cast  of  the  Eastern  Branch,  regardless 
of  the  road  upon  which  it  fronts,  regardless  of  its  contour,  whether 
below  or  above  grade,  hilly  or  level,  regardless  of  its  area,  regardless 
of  other  means  of  access,  other  means  of  ingress  and  egress,  will  be 
benefited  $1  a  front  foot  uniformly.  Is  that  correct?  A.  That  is 
correct,  because  they  all  will  have  to  use  this  Benning  Road  in 
approaching  the  city. 

Q.  Then  we  will  add  another  qualification.  With  respect  to  lots 
that  do  not  have  to  use  Benning  Road  in  coming  into  the  city,  that 
can  come  in  over  Pennsylvania  Avenue  bridge,  would  that  same 
opinion  apply?  A.  Within  this  territory ;  this  is  the  natural  approach 
to  the  city. 

Q.  And  your  opinion  would  apply  as  to  benefits  the  same  whether 
they  use  the  Pennsylvania  Avenue  bridge  or  the  Benning  Road 
bridge?  A.  Just  the  same. 

Q.  Will  you  kindly  explain  how  property  from  1,000  feet  to  a 
mile  and  a  half  distant  from  the  widening  will  receive  the 
023  benefit  that  you  are  testifying  to  here?  A.  Because  they  have 
to  use  the  road  in  their  approach  to  the  city. 

Q.  It  makes  no  physical  change  in  the  property,  does  it?  A. 
Physical  change  in  these  individual  pieces  of  property? 

Q.  Yes.  A.  It  does  not. 

Q.  Any  property  east  of  the  Eastern  Branch?  A.  It  does  not. 

Q.  All  the  benefit  they  get  is  traveling  over  a  wider  road  for  this 
short  distance  from  15th  Street  to  Oklahoma  Avenue.  Is  that  cor¬ 
rect?  A.  That  is  substantially  correct.” 

And  thereupon  the  following  occurred: 

“Q.  Will  there  be  any  increased  travel,  in  your  opinion,  coming 
over  Benning  Road  from  the  widening  proposed  here?  A.  In  time? 

Q,.  We  are  not  talking  about  bn  time.’  We  are  talking  about 
the  difference  between  the  day  before  and  the  day  after  the  con¬ 
firmation  of  the  verdict.  A.  I  am  not  able  to  answer  that  question. 

Q.  Then  you  have  not  taken  such  consideration  into  consideration 
in  forming  your  opinion  here,  have  you?  A.  It  is  not  the  increased  . 
traffic  that  increases  the  value,  in  my  opinion,  as  much  as  it  is  the 
widening  of  the  street,  making  it  safer  and  a  more  prominent  street, 
a  better  street  in  appearance  and  susceptible  to  greater  traffic. 
624  Q.  Have  you  or  have  you  not  taken  into  consideration  the 
question  of  increased  traffic  going  over  Benning  Road,  in 
forming  that  opinion? 

The  Court:  He  just  said  so. 

Mr.  Sullivan:  No,  sir;  he  has  declined  to  answer  the  question - 

The  Court:  Now,  excuse  me.  He  said  it  is  susceptible  of  more 
traffic. 

Mr.  Sullivan :  Yes,  sir,  and  he  has  declined  to  answer  the  question 
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whether  he  has  considered  that  feature  here,  and  I  claim  the  right 
to  a  specific  answer  to  that  question. 

The  Court:  No,  I  think  not.  He  has  answered  that  very  one. 
You  asked  him  whether  he  has  taken  into  consideration,  that  on  the 
very  day  the  jury’s  verdict  is  confirmed  there  may  be  more  traffic 
on  the  street. 

Mr.  Sullivan :  He  has  answered  that  that  is  not  as  important  a 
consideration  as  something  else,  but  he  does  not  say  whether  lie  took 
that  into  consideration  or  not. 

The  Court:  He  has  just  said  he  has  taken  into  consideration  the 
prospective  increase,  and  he  has  also  said  that  lie  cannot  answer  the 
question  which  Divine  Providence  alone  could  answer,  because  he 
does  not  know  ho*w  much  traffic  there  is  going  to  be  on  that  day. 

Mr.  Sullivan:  I  object  to  the  Court’s  statement  and  note  an  ex¬ 
ception.  The  ground  of  my  objection  is  that  the  facts  are 

625  entirely  for  the  jury  here  and  that  it  is  not  proper  for  the 
Court  to  comment  upon  the  facts  in  evidence. 

The  Court:  No,  you  are  quite  right.  I  can  do  it,  though,  under 
the  Federal  practice,  as  much  as  I  please.  But  I  am  making  no  com¬ 
ment  on  any  evidence;  I  am  simply  saying  that  the  witness  has  an¬ 
swered  the  question ;  and  the  Court  always  has  the  power  to  check 
cross  examination  and  keep  it  within  proper  limits. 

Mr.  Sullivan:  Your  Honor  allows  me  an  exception? 

The  Court:  To  what? 

Mr.  Sullivan:  To  the  remark  of  the  Court. 

The  Court:  Surely. 

And  thereupon  the  property  owners  noted  an  exception  to  the  re¬ 
mark  of  the  Court,  which  was  by  the  Court  allowed  and  duly  en¬ 
tered  upon  its  minutes. 

The  Court:  Mr.  Sullivan,  what  is  the  use.  I  am  endeavoring  to 
shorten  the  cross  examination.  Now,  if  you  do  not  like  my  method 
of  doing  it,  you  just  go  ahead  and  cross  examine  to  suit  yourself,  and 
I  will  not  sav  a  word. 

Mr.  Sullivan:  If  your  Honor  please,  if  Mr.  Weedon  would  follow 
the  questions,  and  answer  the  questions  as  put,  we  would  get  along 
very  much  more  rapidly. 

The  Court :  But  I  will  not  offer  any  comment  on  what  Mr.  Weedon 
is  doing.  Go  ahead  and  cross  examine  to  your  heart’s  content,  and 
the  jury  will  consider  whether  Mr.  Sullivan  is  right  about  it,  and  I 
will  not  say  a  word. 

By  Mr.  Sullivan: 

Q.  Did  you  or  did  you  not  take  into  consideration,  in  form- 

626  ing  your  opinion  as  to  benelits  which  accrue  here,  the  fact 
whether  there  will  or  will  not  be  increased  traffic  over  Ben- 

ning  Road  following  the  widening  here  proposed?  A.  I  thought  of 
it  but  was  unable  to  see  that  the  increased  traffic  would  have  any 
influence  at  that  time. 

Q.  What  experience  have  you  had  in  determining  the  effect  which 
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street  widening  will  have  upon  properties  used  by  street  railroads  as 
ear  barns?  Have  you  ever  made  an  appraisement  under  such  con¬ 
ditions?  A.  By  street  railway  as  car  barns? 

Mr.  Smith :  The  opening  of  the  street  out  here  where  the  ear  barn 
is  placed. 

The  Witness:  I  do  not  recall  that  I  ever  made  an  appraisal  of  that 
character  before. 

By  Mr.  Sullivan: 

Q.  Have  you  ever  had  occasion  to  know  what  has  been  the  effect 
of  a  street  widening  under  such  circumstances?  A.  No. 

Mr.  Sullivan:  Then,  if  your  Honor  please,  T  move  to  strike  out 
the  witness’  testimony  as  to  the  benefits  which  will  accrue  to  lot  front¬ 
ing  on  Benning  Road  between  loth  and  16th  Streets,  in  so  far  as 
Lot  134  is  concerned. 

The  Court:  Denied. 

Mr.  Sullivan:  Exception  noted.” 

And  thereupon  the  property  owners  noted  an  exception  to  the 
action  of  the  Court  which  was  bv  the  Court  allowed  and  dulv  en- 
tered  upon  its  minutes. 

627  And  thereupon,  further  to  maintain  the  issues  upon  their 
part  joined,  the  petitioners  called  as  a  witness  Christopher 

Armat,  who  gave  evidence  tending  to  prove  that  he  was  a  drafts¬ 
man  in  the  Engineer  Department,  District  of  Columbia,  that  he  had 
prepared  a  certain  plat  which  was  exhibited  to  him,  that  the  plat  is 
an  elevation  showing  the  difference  between  the  building  lines  on  the 
North  line  of  Benning  Road  and  the  elevation  on  the  North  rail  of 
the  Washington  Railway  &  Electric  Company  through  one  George 
G.  Markham’s  property,  the  profile  showing  the  relation  between  the 
present  surface  of  the  ground  and  the  proposed  grade  of  Benning 
Road  at  the  proposed  north  line,  that  the  said  plan  shows  a  maxi¬ 
mum  cut  at  the  North  line  of  Benning  Road  of  6M»  feet  running  out 
to  grade  or  a  minimum  cut  of  nothing,  and  thereupon  the  said  plan 
or  profile  was  offered  in  evidence,  to  which  the  property  owners  then 
and  there  objected  on  the  ground  that  proposed  grades  have 

628  nothing  to  do  with  the  case  without  some  evidence  showing- 
how  they  had  been  established,  which  objection  was  by  the 

Court  overruled,  and  to  which  ruling  of  the  Court  the  property  own¬ 
ers  then  and  there  noted  an  exception,  and  the  same  was  by  the 
Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  upon  cross  examination,  the  said  witness  gave  fur¬ 
ther  evidence  tending  to  prove  that  he  had  not  prepared  a  profile 
showing  the  grade  through  Square  4513,  and  that  the  profile  offered 
in  evidence  is  the  only  one  he  has  prepared  in  connection  with  this 
case. 

And  no  evidence  was  introduced  on  either  side  tending  to  prove 
that  any  official  grade  had  been  established  for  Benning  Road  in  the 
area  of  the  widening  here  contemplated  except  the  following  testL 


358  CUNO  H.  RUDOLPH  ET  AL.  VS.  EMMA  J.  MILLER  ET  AL. 

mony  of  the  witness  Skinner  on  cross-examination  with  reference 
to  the  mode  of  treatment  of  Benning  Road : 

Q.  You  do  not  show  the  grade?  A.  No;  the  grade  is  established; 
the  grade  of  the  street  is  there,” 

nor  was  any  evidence  offered  tending  to  prove  the  topographical  con¬ 
ditions  of  the  lots,  pieces  or  parcels  of  land  which  the  jury  might 
find  to  be  benefited  by  said  widening,  except  as  aforesaid. 

And  thereupon  the  petitioners  recalled  as  a  witness  Percy  H. 
Skinner,  who  produced,  as  dedications,  maps  or  plats  of  the  sub¬ 
divisions  known  as  East  Side  Park,  and  comprising  squares  num¬ 
bered  4494,  4495,  4508,  4507  and  a  strip  of  land  on  the  north  side 
of  Benning  Road  and  to  the  south  of  said  squares,  which  maps  or 
plats  the  petitioners  offered  in  evidence,  and  to  which  offers  the  prop¬ 
erty  owners  objected  on  the  grounds  they  show  nothing  dedicated 
for  the  widening  of  Benning  Road  or  as  a  part  thereof,  that  the 
supposed  dedications  do  not  conform  with  the  requirements  of  the 
Act  of  Mav  31,  1900  under  which  tliev  were  assumed  to  be  made 
in  any  particular  and  contain  none  of  the  agreements  specified  by 
that  Act,  and  that  the  plats  were  immaterial  to  any  issue  in  the  case, 
to  which  objections  the  petitioners  replied  by  their  counsel  that  “It 
is  supposed  to  show  that  Benning  Road  including  this  building  re¬ 
striction  line,  was  dedicated;  that  is,  the  land  necessary  for 

629  Benning  Road  at  that  point.”  And  thereupon  the  Court 
overruled  the  said  objections  and  admitted  the  said  plats  in 

evidence,  to  which  ruling  of  the  Court  the  property  owners  then  and 
there  noted  an  exception  which  was  by  the  Court  duly  allowed  and 
entered  upon  its  minutes.  The  plats  or  maps  referred  to  are  in  the 
words  and  figures  and  characters  following:  (See  maps  hereto  ap¬ 
pended,  marked  respectively,  “Insert  No.  1”  and  “Insert  No.  2.”) 

630  And  thereupon,  further  to  maintain  the  issues  upon  their 
part  joined,  the  petitioners  called  as  a  witness  Robert 

Rowdier,  who  gave  testimony  over  the  objection  and  exception  of 
the  property  owners  tending  to  prove  the  value  of  lands  in  the 
vicinity  of  the  condemnation  at  the  date  of  a  dedication  made  in 
1885. 

631  And  thereupon  the  petitioners  announce  their  case  in  chief 
closed. 

And  thereupon  the  property  owners  moved  the  Court  to  strike 
out  the  testimony  as  to  benefits  to  improved  property  which  had  been 
given  by  the  witness  who  stated  that  he  considered  such  properties 
as  vacant  land,  the  property  owners  calling  the  attention  of  the 
Court  to  the  fact  that  the  petitioners  had  now  closed  their  case  with¬ 
out  offering  any  evidence  to  show  that  the  improvements  on  any  of 
the  said  properties  were  a  total  loss,  and  therefore  such  testimony  of 
the  witness  was  clearly  incompetent,  which  motion  to  strike  out  was 
by  the  Court  overruled,  to  which  ruling:  of  the  Court  the  property 
owners  then  and  there  noted  an  exception  and  the  same  was  allowed 
and  duly  entered  on  the  minutes  of  the  Court.  N 
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And  thereupon  the  property  owners  moved  the  court  to  dismiss 
the  cause,  the  petition  and  the  proceeding,  separately  and  severally, 
on  each  and  every  of  the  separate  and  several  objections  heretofore 
made  throughout"  the  cause,  the  Court  stating  that  there  was  no 
need  of  repeating  the  same,  which  motion  was  by  the  Court  overruled, 
and  to  which  ruling  of  the  Court  the  property  owners  then  and  there 
noted  an  exception  separately  and  severally  on  each  of  the  said 
grounds,  which  exceptions  were  by  the  Court  allowed  and  duly  en¬ 
tered  upon  its  minutes. 

And  thereupon  the  property  owners  offered  evidence  tending  to 
prove  the  value  of  the  lands  and  premises  sought  to  be  condemned 
and  the  amount  and  extent  of  the  benefits  which  would  accrue  to 
other  lands  and  premises  in  the  District  of  Columbia  by  the  opening, 
widening  and  extension  proposed  in  this  proceeding. 

632  And  thereupon  another  witness  produced  by  the  property 
owners  was  asked  the  question  “Is  there  anv  necessity  for  the 

taking  by  the  District,  so  far  as  the  development  of  this  100  feet  is  con¬ 
cerned,  of  more  than  15  or  20  feet  from  the  north  side?”  to  which 
question  the  petitioners  objected  on  the  ground  that  it  constituted  an 
attempt  to  review  the  action  of  the  Highway  Commission  and  the  Dis¬ 
trict  Commissioners,  The  District  Commissioners  having,  in  their  or¬ 
der  for  the  institution  of  this  proceeding  declared  that  the  public  in¬ 
terests  required  the  same,  but  no  evidence,  other  than  is  contained 
herein  ,  being  introduced  that  either  they  or  the  Highway  Commis¬ 
sion  ever  so  declared  with  respect  to  the  establishment  of  the  Highway 
plan  itself,)  and  the  property  owners  replied  that  the  testimony  was 
directed  to  the  issues  specifically  raised  that  the  public  interest  does 
not  require  the  opening,  widening  and  extension  as  proposed,  where¬ 
upon  the  Court  sustained  the  objection  to  the  said  question,  to  which 
ruling  of  the  Court  the  property  owners  then  and  there  noted  an 
exception,  and  the  same  was  by  the  Court  allowed  and  duly  entered 
upon  its  minutes. 

And  thereupon,  Nathaniel  Wilson  having  produced  himself  as 
a  witness  to  support  the  issues  on  his  part  joined,  gave  testimony  on 
cross  examination  tending  to  prove  that,  prior  to  the  attempted 
subdivision  of  his  land  into  what  is  termed  East  Side  Park,  he  sold 
to  the  Columbia  Railway  Company  the  thirty  foot  strip  in  front  of 
his  said  supposed  subdivision,  which  thirty  foot  strip  is  now  used 
by  the  Washington  Railway  and  Electric  Company  as  part  of  its  right 
of  way.  And  he  gave  further  testimony  on  cross  examination  tend¬ 
ing  to  prove  that  he  had  owned  the  subdivision  known  as  East  Side 
Park  on  the  north  side  of  Bennings  Road  and  east  of  the 

633  Washington,  Baltimore  and  Annapolis  terminal  since  the 
year  1889;  that  he  began  his  efforts  to  get  Benning  Road 

widened  before  the  Act  of  1898  was  passed  extending  the  line  of  the 
Columbia  Railway  Company,  and  that  his  efforts  to  that  end  had 
been  constant,  “every  day,  every  opportunity,  by  the  introduction 
of  bills — bills  that  passed  Congress  again  and  again,  the  reports 
that  wer?  made  in  favor  of  the  widening  of  the  road,  and  finally 
the  passage  of  the  last  Act,  There  were  there  Acts  for  the  widening 
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of  the  road.  Finally  the  District  itself,  under  the  general  authority, 
instituted  these  proceedings.  Continuously  since  that,  from  the  be¬ 
ginning  to  the  end,  I  have  done  my  best  to  get  the  road  widened 
that  he  could  not  begin  to  tell  who  he  had  talked  with  in  his  efforts, 
that  he  had  appeared  before  committees  several  times  and  had  been 
in  communication  with  people  in  that  section,  though  he  does  not 
think  he  was  the  originator  of  the  idea,  but  he  has  certainly  been 
very  vigorous  in  pushing  it,  would  not  flatter  himself  by  calling 
himself  the  pioneer  in  the  agitation  for  the  widening  of  the  road, 
was  certainly  as  active  as  could  be  using  all  the  instrumentalities 
he  could  to  get  the  road  widened,  and  thereupon  the  Court  interrupt¬ 
ing  the  cross  examination  of  the  said  witness  inquired,  “Have  you 
not  as  much  admission  as  you  need?  He  said  to  vou  that  he  has  been 
as  active  as  he  could  be — and  we  all  know  Mr.  Wilson  can  be  pretty 
active.  He  makes  you  as  broad  an  admission  as  you  need.”  And 
thereupon  the  property  owners  stated  that  they  expected  to  prove, 
and  offered  to  prove,  by  the  cross-examination  of  this  witness  that 
the  public  interests  do  not  require  the  opening,  widening  and  ex¬ 
tension  proposed,  that  the  petitioners  do  not  regard  that 

634  the  public  interests  do  so  require,  and  that  the  whole  purpose 
of  the  proceeding  is  to  satisfy  the  financial  interests  of  this 

witness  in  adding  to  the  value  of  his  property  fronting  on  Benning 
Road,  and  thereupon  the  Court  stopped  the  further  cross  examina¬ 
tion  of  the  witness  on  that  line,  holding  the  testimony  offered  thereby 
not  to  be  for  a  proper  purpose,  and  overruled  the  said  offer,  to 
which  ruling  of  the  Court  the  property  owners  then  and  there 
noted  an  exception,  which  was  by  the  Court  allowed  and  duly  entered 
upon  its  minutes. 

635  And  thereupon  the  petitioners  announced  their  case  closed. 

And  thereupon  the  property  owners  moved  the  Court  to 

dismiss  the  jury  and  to  dismiss  the  proceeding  on  the  same  grounds 
stated  at  the  former  hearing,  and  with  like  effect  as  if  repeated  in 
extenso,  and  upon  the  further  ground  that  there  has  been  no  testi¬ 
mony  as  to  the  value  of  either  of  the  lands  dedicated  in  making 
subdivisions,  the  only  evidence  offered  in  that  connection  having 
been  that  of  the  Witness  Bowdler,  which  motion  was  by  the  Court 
overruled,  and  to  which  ruling  of  the  Court  the  property  owners 
then  and  there  noted  an  exception,  which  was  by  the  Court  allowed 
and  duly  entered  upon  its  minutes. 

And  thereupon  the  property  owners  offered  testimony 

636  tending  to  prove  damages  which  would  be  sustained  by  the 
condemnation  proposed  including  the  value  of  the  land 

sought  to  be  condemned  and  also  the  benefits  which  would  result 
therefrom. 

And  thereupon  the  witness  Harold  E.  Doyle,  on  cross-examina¬ 
tion,  testified  that  Benning  Road  at  the  present  time  is  paved  with  a 
strip  of  concrete  about  the  center  of  the  roadway  and  occupying  but 
a  little  over  one-third,  there  is  apparently  a  congestion  at  times  be¬ 
cause  all  the  travel  both  ways  tries  to  keep  on  the  ten  feet  of  con¬ 
crete,  the  rest  of  it  is  cobble,  if  it  was  improved  as  it  should  be  and 
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as  streets  usually  are  so  that  the  whole  street  could  be  used  there 
would  be  no  difficulty  in  traveling  at  all ;  that  witness  has  been  there 
hundreds  of  time-  at  all  hours  of  the  day  and  night  and  it  is  tak¬ 
ing  care  of  all  the  travel  that  he  has  ever  seen  on  it  or  that  is  apt 
to  come  before  other  streets  are  opened,  and  the  whole  difficulty  is 
not  that  the  road  is  too  narrow  but  that  the  petitioners  themselves 
have  paved  too  narrow  a  part  of  it  with  concrete. 

And  thereupon  the  property  owners  called  as  a  witness  Robinson 
White,  who  gave  testimony  tending  to  prove  that  he  was  the  owner 
of  about  one  hundred  different  pieces  of  real  estate  in  the  District  of 
Columbia  East  of  the  Eastern  Branch  and  in  the  vicinity  of  Ben¬ 
ning  Road,  scattered  all  over  that  section,  between  the  Eastern 
Branch  and  the  District  Line,  North  of  Benning  Road;  that  Ben- 
ning  Road  has  always  taken  care  of  the  traffic  over  it  and  will  do  so 
for  a  great  many  years  to  come  though  the  paving  conditions  are 
very  bad.  and  the  only  thing  needed  to  afford  accommodation  of 
traffic  is  to  resurface  the  road,  they  have  got  a  little 

637  narrow  strip  of  concrete  in  the  middle  with  rough  blocks  on 
either  side  and  there  has  been  apparently  no  improvement 

in  that  condition  for  years,  with  the  result  that  it  is  full  of  holes, 
especially  from  15th  and  II  Streets  to  Oklahoma  Avenue,  most  of 
the  traffic  through  there  being  the  carts  which  carry  refuse,  which 
have  torn  it  all  to  pieces. 

638  And  thereupon,  both  sides  announced  their  case  closed, 
and  prayers  for  instructions  were  accordingly  submitted  to 

the  Court,  including  the  following: 

The  petitioners  prayed  the  Court  to  grant  the  following  instruc¬ 
tion,  No.  1: 

“In  determining  the  damages  to  the  property  to  be  taken  for 
the  proposed  widening  of  Benning  Road,  which  is  the  purpose  of 
this  proceeding,  the  several  parcels  of  land  to  be  condemned  are 
(o  be  appraised  at  their  fair  market  value,  with  reference  to  the  most 
valuable  use  or  uses  to  which  they  can  be  lawfully  respectively  put. 
The  market  value  of  said  respective  parcels  of  land  is  not  limited  by 
the  use  or  uses  to  which  they  are  now  respectively  applied  by  the 
owners  thereof,  or  by  their  present  income  from  such  property ;  and 
if  you  find  that  any  one  or  more  of  said  respective  parcels  of  land  in 
a  single  ownership,  by  reason  of  the  location,  surroundings,  natural 
advantages  or  intrinsic  character  thereof,  is  or  are  peculiarly  adapted 
to  some  particular  use  or  uses,  the  circumstance  or  circumstances 
which  make  up  such  adaptability  should  be  considered.  By  fair 
market  value  is  meant  what  the  property  would  sell  for  in  cash  or 
in  terms  equivalent  to  cash,  when  offered  for  sale  by  one  who  is 
willing  but  not  obliged  to  sell  to  one  who  desires  but  is  not  obliged 
to  buy.” 

To  which  the  property  owners  requested  a  modification  by  also 
giving  in  connection  therewith  the  following,  No.  1  -a: 

“The  jury  are  further  instructed  that  in  determining  the  fair 
market  value  of  the  lots,  pieces  and  parcels  of  land  sought  to  be 
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condemned  in  this  proceeding  they  are  to  determine  the  value  of  that 
particular  land  in  the  market  regardless  of  the  ownership  of  adjacent 
or  contiguous  lands  not  sought  to  be  acquired.” 

Which  instruction  No.  1-a  the  Court  declined  to  give  and 

639  to  which  ruling  of  the  Court  the  property  owners  then  and 
there  noted  an  exception,  which  was  by  the  Court  allowed  and 

duly  entered  upon  its  minutes. 

And  thereupon,  the  property  owners  offered  as  a  separate  in¬ 
struction  of  their  own  the  said  instruction  No.  1-a  which  the  Court 
declined  to  give,  and  to  which  ruling  of  the  Court  the  property  own¬ 
ers  then  and  there  noted  an  exception,  which  was  by  the  Court  al¬ 
lowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the  fol¬ 
lowing  instruction,  No.  2: 

‘‘Where  a  part  only  of  any  parcel  of  land  is  to  be  taken  the 
measure  of  damages  for  and  in  respect  thereof  is  the  difference  be¬ 
tween  the  fair  market  value  of  the  whole  parcel  and  the  fair  market 
value  of  what  will  remain  after  the  part  to  be  condemned  is  taken; 
and  the  damages  are  to  be  estimated  upon  the  assumption  that  in 
each  case  the  remainder  of  the  parcel  will  be  put  to  the  most  economi¬ 
cal  or  advantageous  use  it  is  susceptible  of ;  but  in  determining  the 
value  of  what  will  remain  the  jury  shall  not  take  into  consideration 
any  benefits  that  may  accrue  thereto  from  the  widening  of  Benning 
Hoad  but  such  benefits  should  be  considered  by  the  jury  in  deter¬ 
mining  what  assessment,  if  any.  shall  be  made  or  levied  against 
such  part  of  such  lot,  piece  or  parcel  of  land  as  may  not  be  taken.” 

To  which  the  property  owners  objected  on  the  ground  that  it 
confuses  the  distinction  which  the  statute  requires  to  be  preserved 
between  damages  and  benefits,  and  also  unless  modified  bv  the  incor¬ 
poration  of  substantially  the  following  language  offered  as  instruc¬ 
tion  No.  2-a: 

“A  strip  of  land  may  have  greater  value  wdien  considered  alone 
or  separately  from  the  parcel  —  which  it  forms  a  part  than  when  con¬ 
sidered  a  part  thereof,  and  if  the  jury  find  from  the  evidence 

640  that  such  is  the  case  with  reference  to  any  particular  parcel 
or  parcels  of  land  involved  in  this  proceeding  they  should  al¬ 
low  such  larger  value  in  estimating  the  damages  to  be  paid  for  such 
strip  or  strips  of  land.” 

Which  objections  were  by  the  Court  overruled  and  to  which  ruling 
of  the  Court  the  property  owners  then  and  there  noted  separate  and 
several  objections  on  each  of  the  grounds  stated,  which  were  by  the 
Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  property  owners  offered  as  a  separate  instruc¬ 
tion  of  their  own  the  said  instruction  No.  2-a  which  the  Court  de¬ 
clined  to  give,  and  to  which  ruling  of  the  Court  the  property  own¬ 
ers  then  and  there  noted  an  exception,  which  was  by  the  Court  al¬ 
lowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction,  No.  5: 
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“You  are  instructed  that  the  market  value  of  property  is  not  af¬ 
fected  by  the  personality  of  its  owner  or  owners,  and  that  in  deter¬ 
mining  the  market  value  of  the  respective  lots,  pieces  or  parcels  of 
land  to  be  condemned  and  taken  in  this  proceeding,  the  property 
should  not  be  valued  in  the  light  of  any  association  or  sentiment 
which  may  make  it  peculiarly  desirable  to  the  present  owner  or  own¬ 
ers  thereof,  but  should  be  valued  by  you  solely  with  regard  to  the  ele¬ 
ments  which  would  make  up  its  worth  to  any  person*  or  persons 
who  might  happen  to  own  it.” 

To  which  the  property  owners  objected  in  the  use  of  the  expres¬ 
sion  “the  elements  which  would  make  up  its,”  contending  that  the 
language  in  that  connection  should  be  “but  should  be  valued  by 
you  solely  with  regard  to  its  worth  to  any  person  or  persons  who 
might  happen  to  own  it.”  Which  objection  was  over-ruled  by  the 
Court,  and  to  which  ruling  of  the  Court  the  property  owners 

641  noted  and  exception,  which  was  by  the  Court  allowed  and 
duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction,  No.  7 : 

“After  ascertaining  the  amount  of  damages  to  be  awarded  to  the 
owners  of  the  parcels  to  be  condemned,  you  shall  proceed  to  assess 
the  full  amount  of  such  damages,  together  with  costs  and  expenses 
of  this  proceeding,  as  benefits,  provided  you  shall  find  benefits  in 
such  amount  actually  to  exist  from  the  evidence,  against  any  and 
all  parcels  of  land  in  the  District  of  Columbia  which  you  find  from 
the  evidence  will  be  benefited  by  the  widening  of  Benning  Road  as 
proposed.  In  determining  the  amount  to  be  assessed  against  said 
parcels  of  land,  you  shall  take  into  consideration  the  respective  situa¬ 
tions  and  topographical  conditions  of  said  parcels  of  land  and  the 
special  benefits  and  advantages  thev  will  severally  receive  from  the 
said  widening  of  Benning  Road.” 

For  which  offered  instruction  the  property  owners  tendered  a 
substitute  as  follows: 

“The  jury  are  instructed  that  they  are  not  at  liberty  to  make 
any  assessment  for  benefits  in  this  cause.” 

Which  said  offered  substitute  instruction  the  Court  declined  to 
give,  to  which  refusal  of  the  Court  the  property  owners  then  and 
there  note  dan  exception,  which  was  by  the  Court  allowed  and  duly 
entered  upon  its  minutes. 

And  thereupon,  the  property  owners  tendered  as  a  separate  in¬ 
struction  of  their  own  the  same  instruction  last  above  tendered  by 
them  as  a  substitute  for  instruction  No.  7,  which  the  Court  declined 
to  give,  to  which  ruling  of  the  Court  the  pronertv  owners  then  and 
there  noted  an  exception,  which  was  by  the  Court  allowed  and  duly 
entered  upon  its  minutes.  (Ibid.) 

642  And  thereupon,  the  property  owners  requested  the  Court 
to  modify  the  said  offered  instruction  of  the  petitioners,  No. 
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7,  by  giving  in  connection  therewith  and  as  part  thereof  the  fol¬ 
lowing  : 

“The  jury  shall  not  consider  in  their  assessment  of  benefits  the 
possibility  of  streets,  alleys,  roads  or  highways  being  opened  into 
Benning  Road  after  the  completion  of  the  widening  proposed  in 
this  proceeding.” 

% 

Which  the  Court  declined  to  do,  saying: 

“What  I  shall  tell  them  about  a  matter  of  that  kind  will  be  that 
they  shall  take  into  consideration  what  the  situation  will  be  after 
Benning  Road  is  opened  so  far  as  that  situation  would  affect  the  mind 
of  a  purchaser  looking  to  purchase  any  other  property,  and  they 
will  have  to  take  into  consideration  the  availability  of  the  property 
after  the  opening  for  whatever  purpose,  in  their  mind,  is  the  best 
purpose  to  which  it  is  suited.” 

To  which  ruling  of  the  Court  the  property  owners  then  and  there 
noted  an  exception,  which  was  by  the  Court  allowed  and  duly  entered 
upon  its  minutes. 

And  the  property  owners  then  tendered  as  a  separate  instruction 
the  one  last  above  offered  by  them  as  a  modification  of  said  instrue- 
tion  No.  7,  which  the  Court  declined  to  give  and  to  which  ruling 
of  the  Court  the  property  owners  then  and  there  noted  an  excep¬ 
tion,  which  was  by  the  Court  allowed  and  duly  entered  upon  its 
minutes. 

And  thereupon,  the  Court  granted  the  said  instruction  No.  7  of¬ 
fered  by  the  petitioners,  to  which  ruling  of  the  Court  the  property 
owners  then  and  there  noted  an  exception  which  was  by  the  Court 
allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  give 
643  the  following  instruction.  No.  8: 

“After  ascertaining  the  full  amount  of  benefits  which  all  of  the 
parcels  of  land  in  the  District  of  Columbia  will  receive  from  the  pro¬ 
posed  widening  of  Benning  Road,  you  shall,  where  part  of  any  parcel 
or  tract  of  land  has  alreadv  been  dedicated  for  the  widening  of  Ben- 
ning  Road,  take  into  consideration  the  fact  of  such  dedication  and 
the  value  of  the  land  dedicated,  in  determining  whether  the  re¬ 
mainder  of  said  parcel  or  tract  is  to  be  assessed  for  benefits,  and  the 
amount  of  benefits,  if  any,  to  be  assessed  thereon.” 

To  which  the  property  owners  objected  on  the  ground  that  there 
was  no  testimony  upon  which  the  jury  could  determine  the  value  of 
lands  dedicated,  which  objection  was  by  the  Court  over-ruled,  and 
to  which  ruling  of  the  Court  the  property  owners  noted  an  excep¬ 
tion,  which  was  by  the  Court  allowed  and  duly  entered  upon  its 
minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction,  No.  11: 
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“You  are  instructed  that  you  must  not  assess  benefits  arbitrarily, 
but  only  where  you  find  that  an  enhancement  in  market  value,  or 
in  other  words  an  increase  in  price,  will  actually  accrue  from  the 
proposed  widening  of  Benning  Road.” 

To  which  the  property  owners  objected  unless  the  same  should  be 
modified  by  adding  at  the  end  thereof  substantially  the  following 
language  “as  distinguished  from  the  widening  in  fact,”  which  ob¬ 
jection  the  Court  over-ruled,  and  to  which  ruling  of  the  Court  the 
property  owners  then  and  there  noted  an  exception,  which  was  by 
the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  give  the 
following  instruction,  No.  12: 

“You  are  instructed  that  the  burden  of  proof  rest  upon 

644  the  petitioners,  the  District  of  Columbia,  to  establish  upon 
all  the  evidence  the  existence  and  extent  of  such  benefits  with 

respect  to  particular  parcels  of  land,  and  the  petitioners  must  meet 
such  burden  with  evidence  before  any  assessment  of  benefits  can  be 
made.” 

And  the  property  owners  requested  the  Court  to  modify  the  said 
instruction  by  giving  in  connection  therewith  the  following,  No. 
12-a: 

“The  jury  are  instructed  that  the  burden  of  proof  rests  upon  the 
petitioners,  the  Commissioners  of  the  District  of  Columbia,  to  show 
to  the  satisfaction  of  the  jury  the  existence  and  extent  or  amount  of 
the  benefits,  if  any,  resulting  from  the  proposed  widening  of  Ben¬ 
ning  Road,  as  well  as  all  facts  upon  which  a  finding  of  benefits  shall 
be  based.” 

To  which  modification  the  petitioners  objected  to  the  extent  only 
of  the  language  “as  well  as  all  facts  upon  which  a  finding  of  benefits 
shall  be  based,”  which  language  so  objected  to  the  Court  struck  out 
of  the  said  requested  modification  and  thereupon  granted  the  same, 
and  to  which  ruling  of  the  Court  in  so  striking  out  the  said  lan¬ 
guage  the  property  owners  then  and  there  noted  an  exception,  which 
was  by  the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction,  No.  13: 

“You  are  instructed  that  in  determining  the  amount  of  damages 
to  be  awarded  to,  or  benefits  to  be  assessed  against  any  parcel  of 
land  because  of  the  proposed  widening  of  Benning  Road,  you  are  not 
to  allow  the  question  whether  the  benefits  you  so  assess  shall  equal 
the  damages  you  shall  award  to  influence  or  control  your  action  to 
any  extent  whatever.  You  must  pay  no  attention  to  damages  in 
estimating  benefits,  no  attention  to  benefits  in  estimating  dam- 

645  ages,  and  no  attention  to  dedications  in  your  initial  determi¬ 
nation  of  the  benefits  which  will  actually  accrue  from  the 

proposed  widening  of  Benning  Road.” 
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And  the  property  owners  requested  the  Court  to  modify  the  said 
instruction  by  granting  in  connection  therewith  the  following,  No. 
13-a: 

“It  would  be  an  act  of  injustice  and  wrong  to  any  owner,  and  a 
violation  of  your  oaths  as  jurors,  to  diminish  to  any  extent  the  dam¬ 
ages  to  which  you  will  find  from  the  evidence  he  is  fairly  and  justly 
entitled,  or  to  increase  to  anv  extent  vour  assessment  bevond  what 

7  v  t>  « 

vou  shall  find  from  the  evidence  to  be  the  benefits  which  his  land 
will  actually  derive  from  the  proposed  widening  of  Benning  Road 
for  the  purpose  of  making  the  benefits  equal  to  the  total  award  of  the 
damages.” 

Which  request  the  Court  denied  but  granted  the  petitioner’s  in¬ 
struction  No.  13,  to  which  ruling  of  the  Court  the  property  owners 
then  and  there  noted  an  exception,  which  was  by  the  Court  allowed 
and  duly  entered  upon  its  minutes. 

And  thereupon,  the  property  owners  requested  the  Court  to  grant 
as  a  separate  instruction  the  one  last  above  tendered  by  them  and 
numbered  13-a,  which  request  was  by  the  Court  refused,  to  which 
refusal  of  the  Court  the  property  owners  then  and  there  noted  an 
exception,  which  was  by  the  Court  allowed  and  duly  entered  upon  its 
minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction,  No.  15: 

“You  are  instructed  that  you  should  take  into  consideration  the 
opinions  of  witnesses  who  have  testified  as  to  values,  and  give  to  such 
opinions  the  weight  to  which  you  may  think  them  fairly  entitled, 
but  you  are  not  bound  by  such  evidence;  you  may  use  your  own 
judgment  and  experience  in  connection  with  the  evidence  in 
646  making  up  your  estimate  of  values.” 

To  which  the  property  owners  objected  unless  it  should  be  modi¬ 
fied  by  striking  out  the  language  “you  are  not  bound  by  such  evi¬ 
dence,”  which  objection  the  Court  over-ruled,  and  to  which  ruling 
of  the  Court  the  property  owners  noted  an  exception,  which  was  by 
the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction,  No.  16: 

“The  actual  selling  price  of  similar  property  to  that  sought  to  be 
condemned,  in  the  same  locality,  is  one  of  the  criterions  of  market 
value,  and  in  considering  the  opinions  of  witnesses  as  to  values  you 
have  the  right  to  weigh  them  in  the  light  of  the  voluntary  sales  of 
similar  property  to  that  sought.  You  may  also  use  your  own  knowl¬ 
edge,  based  upon  your  view  of  the  premises,  in  making  up  your  esti¬ 
mates  of  values  and  benefits.” 

To  the  first  sentence  of  which  the  property  owners  objected  on 
the  ground  that  there  is  no  testimony  in  this  case  as  to  the  selling 
price  of  property  which  would  reflect  the  least  light  upon  the  value 
of  lands  proposed  to  be  condemned,  and  to  the  second  sentence  on 
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the  ground  that  the  jury  makes  the  view  under  the  law  here  solely 
for  the  purposes  of  information  and  to  enable  them  to  have  light  to 
assist  them  in  weighing  the  testimony  produced,  but  that  they  are 
not  at  liberty  to  take  either  the  view  or  their  knowledge  into  con¬ 
sideration  as  evidence  but  only  to  use  the  view  in  weighing  and  test¬ 
ing  the  value  of  the  testimony  that  has  been  offered  from  other 
sources,  which  objections  were  by  the  Court  overrules,  and  to  each 
which  ruling  of  the  Court  the  property  owners  noted  a  separate  and 
several  exception,  which  exceptions  were  by  the  Court  allowed  and 
duly  entered  upon  its  minutes. 

C47  And  thereupon,  the  petitioners  requested  the  Court  to 
grant  the  following  instruction,  No.  18: 

“You  are  further  instructed  that  the  ownership  of  property, 
whether  public  or  private,  is  not  to  be  considered  by  you  in  assessing 
benefits,  but  that  all  properties  specially  benefited  are  to  be  assessed 
to  the  extent  of  such  benefits  and  no  further,  regardless  of  owner¬ 
ship.” 

Which  the  Court  stated  it  would  reject,  and  thereupon  the  property 
owners  adopted  the  said  instruction  as  their  own  and  requested  the 
Court  to  grant  the  same,  which  the  Court  declined  to  do,  and  to 
which  ruling  of  the  Court  the  property  owners  then  and  there  noted 
an  exception,  which  was  by  the  Court  allowed  and  duly  entered  upon 
its  minutes. 

And  thereupon,  the  property  owners  requested  the  Court  to  give 
the  following  instruction,  No.  26: 

“The  jury  are  instructed  that,  in  assessing  benefits  in  this  pro¬ 
ceeding,  they  should  not  consider  or  give  any  attention  to  the  ques¬ 
tion  of  setting  apart  by  the  Commissioners  of  the  District  of  Colum¬ 
bia,  of  any  part  or  parts  of  land  to  be  condemned  as  a  parking,  or 
to  the  question  of  the  width  of  the  sidewalks  or  roadways  which  may 
be  established.” 

To  which  the  petitioners  objected,  and  the  Court  said : 

“I  will  refuse  that  and  give  them  the  instruction  that  I  stated 
the  other  day  in  the  Concord  Avenue  case,  that  the  jury  should 
take  into  consideration  the  availability  of  this  street  for  ordinary 
street  purposes,  including  its  availability  for  the  laying  of  sidewalks 
and  curbs  and  sewers,  and  all  those  things,  but  not  take  into  con¬ 
sideration  or  not  to  base  any  figures  upon  the  existence  of  any  of 
those  improvements  as  completed;  simply  the  ordinary  street  pos¬ 
sibilities,”  and  the  property  owners  then  and  there  stated  that  they 
did  not  object  to  the  instruction  which  the  Court  proposed  to  give 
but  did  object  to  the  refusal  of  the  Court  to  give  the  instruc- 
648  tion  so  offered  by  them,  and  the  Court  thereupon  declined 
to  give  the  instruction  so  offered,  to  which  ruling  of  the  Court 
the  property  owners  then  and  there  noted  an  exception,  which  was 
by  the  Court  allowed  and  duly  entered  upon  its  minutes. 
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And  thereupon,  the  property  owners  requested  the  Court  to  give 
the  following  instruction,  No.  27 : 

“The  object  of  permitting  the  jury  to  view  the  premises  in  ques¬ 
tion  was  to  acquaint  them  with  the  physical  situation,  condition 
and  surroundings  of  the  premises  in  question,  and  to  enable  them 
better  to  understand  the  evidence  offered.  The  knowledge  which 
the  jury  have  acquired  by  the  view  may  be  used  by  them  in  deter¬ 
mining  the  weight  of  conflicting  testimony  respecting  damages  and 
values,  but  no  further.  Their  final  conclusion  must  rent  on  the 
evidence  adduced  before  them.” 

To  which  the  petitioners  objected,  and  which  objection  the  Court 
sustained;  to  which  ruling  of  the  Court  the  property  owners  then 
and  there  noted  an  exception,  which  was  by  the  Court  allowed  and 
duly  entered  upon  its  minutes. 

And  thereupon,  the  property  owners  requested  the  Court  to  give 
the  following  instruction,  No.  28: 

“The  jury  are  further  instructed  that  lot  nineteen,  in  square  forty- 
five  hundred  and  eleven,  is  owned  by  the  District  of  Columbia  and 
that  the  jury  are  not  to  niake  any  award  to  this  lot.” 

And  thereupon,  the  Court  announced  that  it  would  reject  the  said 
instruction  but  would  instruct  the  jury  to  disregard  the  property 
entirely,  neither  to  award  damages  nor  assess  benefits,  to  which  ruling 
of  the  Court  in  instructing  the  jury  not  to  assess  benefits  the  property 
owners  then  and  there  noted  an  exception,  which  was  by  the  Court 
allowed  and  duly  entered  upon  its  minutes. 

649  And  thereupon,  the  property  owners  requested  the  Court 
to  give  the  following  instruction,  No.  29: 

“The  jury  are  further  instructed  that  evidence  of  structural  value 
is  competent  to  show  market  value  when  the  buildings  are  suitable 
to  the  land,  and  when  a  building  has  an  intrinsic  value  which  must 
be  added  to  the  value  of  the  land  in  order  to  ascertain  the  value  of 
the  whole,  the  owner  is  entitled  to  an  award  upon  the  value  of  the 
land  as  land,  and  the  value  of  his  buildings  as  structures.” 

Which  the  Court  declined  to  give,  and  to  which  ruling  of  the 
Court  the  property  owners  then  and  there  noted  an  exception,  wh j  \h 
was  by  the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon,  the  petitioners  requested  the  Court  to  grant  the 
following  instruction  in  lieu  of  the  property  owners’  instruction 
No.  29  which  was  rejected  by  the  Court : 

“The  structural  value  or  cost  of  reproduction  or  cost  of  adjust¬ 
ment  of  any  structure  or  improvement  located  in  whole  or  in  part 
upon  any  of  the  land  to  be  condemned  in  this  proceeding  is  com¬ 
petent  testimony  only  insofar  as  it  may  tend  to  enlighten  the  pro¬ 
position  of  the  market  value  of  the  land  or  the  damages  to  the 
owner.” 
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To  which  the  property  owners  objected  on  the  ground  that  in¬ 
struction  No.  29  offered  by  them  correctly  stated  the  law  and  that 
the  substitute  instruction  offered  by  the  petitioners  was  unsound 
insofar  as  it  departed  therefrom,  which  objection  was  by  the  Court 
over-ruled,  and  to  which  ruling  of  the  Court  the  property  owners 
then  and  there  noted  an  exception,  which  was  by  the  Court  allowed 
and  duly  entered  upon  its  minutes. 

And  thereupon,  the  property  owners  requested  the  Court  to  give 
the  following  instruction,  No.  10: 

650  “The  jury  are  instructed  that  the  mere  opinions  of  witnesses 
that  the  proposed  widening  of  Benning  Road  will  benefit 

the  adjacent  property  are  not  sufficient  to  prove  that  fact,  in  the 
absence  of  evidence  of  facts  in  support  thereof.” 

To  which  the  petitioners  objected,  and  the  Court  said: 

“I  will  charge  the  jury  what  their  consideration  of  expert  testi¬ 
mony  is  to  be,  and  the  substance  of  it  will  simply  be  that  an  opinion 
expressed  in  the  case  is  like  any  other  fact  stated  in  the  case;  it  is 
there  for  such  consideration  as  the  jury  thinks  it  is  entitled  to,  but 
of  course  in  determining  what  weight  to  give  it  they  can  take  into 
consideration  what  was  disclosed  by  the  witness  as  to  his  qualifica¬ 
tions  through  experience,  etc.” 

And  thereupon,  the  Court  declined  to  give  the  said  instruction, 
to  which  ruling  of  the  Court  the  property  owners  then  and  there 
noted  an  exception,  which  was  by  the  Court  allowed  and  duly 
entered  upon  its  minutes. 

And  thereupon,  the  property  owners  requested  the  Court  to  give 
the  following  instruction,  No.  12: 

“The  jury  are  instructed  that  the  general  benefits  (arising  from 
the  increased  facilities  for  travel  and  the  like)  which  may  accrue 
to  the  public  at  large,  in  common  with  the  persons  and  corpora¬ 
tions  owning  property  abutting  on  Bennings  Road,  are  not  to  be 
considered  in  estimating  the  benefits.  The  benefits  to  be  assessed 
are  only  such  as  are  direct  and  peculiar  to  the  property  to  be  assessed, 
and  not  such  as  are  common  to  the  community  in  general.  The 
jury  can  lawfully  impose  a  special  assessment  only  upon  such 
property  as  will  be  specially  and  particularly  benefited  by  the  pro¬ 
posed  widening  of  Benning  Road;  and  such  benefits  must  be  sus¬ 
ceptible  of  proof  and  capable  of  approximate  measurement,  and 
such  as  will  accrue  specifically  to  each  piece  or  parcel  of  property 
assessed.” 

651  To  which  the  petitioners  objected  and  which  objection  was 
by  the  Court  sustained,  to  which  ruling  of  the  Court  the 

property  owners  noted  an  exception,  which  was  by  the  Court  allowed 
and  duly  entered  upon  its  minutes. 

And  thereupon,  the  property  owners  requested  the  Court  to  give 
the  following  instruction,  No.  13: 
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“The  jury  are  instructed  that  contingent  and  speculative  benefits 
to  arise  in  the  future  from  the  actual  opening  of  Bennings  Road,  as 
widened,  are  not  to  be  considered,  but  the  benefits  as  well  as  the 
damages  are  to  be  estimated  as  of  the  date  of  the  appropriation  or 
taking  of  the  land  sought  to  be  condemned.” 

To  which  the  petitioners  objected,  and  t lie  Court  said: 

“I  am  perfectly  willing  to  give  Number  13,  with  the  qualifica¬ 
tion  that  what  is  meant  by  ‘contingent  and  speculative  benefits’  are 
such  as  the  jury  are  unable  to  see  have  anything  to  do  with  the 
present  value  of  the  property  upon  the  appropriation;  anything 
that  a  person  seeking  to  buy  this  property  would  naturally  take  into 
consideration  in  buying  the  property  that  is  left.  The  general 
charge  which  is  to  be  given  here  will  cover  the  proposition  that  the 
jury  is  to  consider  this  as  an  open  street,  and  then  say  what  the 
land  subject  to  assessment  for  benefits  ought  to  be  assessed  by  reason 
of  the  increased  market  value  due  to  the  opening  of  t lie  street  and 
nothing  else.” 

And  thereupon,  the  Court  declined  to  give  the  said  instruction 
No.  13,  to  which  ruling  of  the  Court  the  property  owners  then  and 
there  noted  an  exception,  which  was  by  the  Court  allowed  and  duly 
entered  upon  its  minutes. 

052  And  thereupon  the  following  occurred : 

“Mr.  Sullivan:  On  the  question  of  costs  to  be  considered  by  the 
jury,  the  usual  form  of  instruction  is  to  leave  it  with  the  clerk  or  the 
reporter  to  supply  the  jury  with  figures  as  to  those  costs.  In  doing 
that,  of  course,  the  clerk’s  costs,  the  marshal’s  costs  in  connection 
with  the  former  proceeding,  and  the  reporter’s  cost  for  taking  the 
testimony  on  the  former  proceeding,  1  submit,  must  all  be  eliminated 
here.  The  only  thing  we  can  consider  here  is  this  proceeding. 

Mr.  Smith:  This  is  the  same  proceeding,  if  your  Honor  please. 
The  death  of  Mr.  Small  necessitated  this.  Those  costs  are  legit¬ 
imately  a  part  of  the  cast  of  this  proceeding.  It  is  not  a  new  pro¬ 
ceeding;  it  is  the  same  proceeding.  That  is  an  accident  that  hap¬ 
pened  and  nobody  is  responsible  for  it.  Th-se  are  properly  costs  of 
the  proceeding. 

The  Court:  I  think  that  is  a  fair  way  to  look  at  it.  I  will  rule 
that  way. 

Mr.  Sullivan:  Your  Honor  will  give  me  an  exception  as  to  each 
of  those  items  I  mentioned,  separately? 

The  Court:  Yes.” 

And  thereupon  the  property  owners  noted  an  exception  to  the 
action  of  the  court  which  was  by  the  court  allowed  and  duly  entered 
upon  its  minutes. 

053  And  thereupon,  the  petitioners  again  offered  in  evidence 
the  order  of  the  Commissioners  with  reference  to  the  treat¬ 
ment  of  Benning  Road  after  the  same  shall  be  widened  which  was 
offered  on  the  previous  hearing,  and  in  addition  to  what  then  tran- 
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spired  and  the  objections  and  exceptions  then  noted,  the  following 
occur-ed : 


“Mr.  Smith:  I  offer  it  now.  That  was  admitted  at  the  last  hear¬ 
ing.  It  is  an  order  of  the  Commissioners  accompanied  by  a  tracing. 
Shall  I  read  the  order? 

Mr.  Sullivan:  No,  I  think  not.  You  might  let  the  Court  read 
it  if  you  wish ;  but  the  Court  is  probably  familiar  with  it. 

Mr.  Smith:  This  was  admitted  before. 

The  Court:  Is  this  offered  for  the  bearing  it  might  have  upon  the 
question  of  the  damage  to  the  property? 

Mr.  Smith:  Yes.  It  is  offered  for  the  purpose  of  showing  the 
property  owners  and  making  a  record  for  any  purpose  for  which  it  is 
useful  of  what  the  condemning  party  is  going  to  do  with  this  prop¬ 
erty  after  it  is  condemned. 

The  Court:  So  that  if  later  there  should  come  a  substantial 


change - 

Mr.  Smith :  Then  the  parties  could  bring  an  action  for  damages. 

Mr.  Sullivan:  There  is  the  whole  proposition,  if  your  Honor 
please.  I  object  to  that  on  the  grounds  stated  before,  and  as  I  recall 
them  they  are  substantially  the  particular  grounds  I  want  to  state 
now,  and  whatever  the  grounds  are  1  want  to  incorporate  them  all. 

The  situation  was  this:  At  the  time  that  plat  was  offered 
054  in  evidence  I  called  your  Honor’s  attention  to  the  fact  that 
in  the  Wisconsin  Avenue  case  former  Chief  Justice  Covington 
ruled  our  exactly  the  same  offer  on  the  ground  that  the  way  for  the 
District  to  get  it  in  and  the  way  it  could  get  it  in  without  any  trouble 
at  all  was  by  offering  the  fact  of  the  adoption  of  that  plan  in  their 
petition  officially  tiled,  as  a  matter  of  record,  limiting  the  con¬ 
demnation  to  that  plan.  Former  Chief  Justice  Covington  ruled  the 
same  thing  out  in  the  Wi-consin  Avenue  case  on  that  ground. 

When  that  objection  was  made  your  Honor  expressed  yourself  as 
very  much  concerned  as  to  the  propriety  of  admitting  it,  and  at  first 
sustained  the  objection.  At  a  later  session  you  said  that  on  re¬ 
flection,  although  you  had  grave  doubts  about  the  propriety  of  it, 
you  would  admit  it,  and  gave  me  an  exception.  And  you  went  on  to 
say  that  you  considered  the  wise,  safe  and  only  thoroughly  appro¬ 
priate  course  to  pursue  was  the  very  course  outlined  by  Chief  Justice 
Covington. 

Now,  since  that  time,  one  of  the  former  jurors  has  died.  His 
death  occurred  last  fall.  Nine  months  have  passed  since  then. 
More  than  six  months  passed  before  this  proceeding  was  started  again 
by  the  summoning  of  the  first  panel  to  form  this  jury.  No  attempt 
has  been  made  by  the  District  to  amend  their  petition  to  comply 
with  the  ruling  of  the  former  chief  justice  and  to  comply  with  the 
suggestion  of  the  present  chief  justice.  I  submit  that  the  case  in 
that  situation  is  in  a  state  where  no  indulgence  should  be  shown  at 


all.  The  property  owners  should  not  be  left  in  a  position  to  take  a 
chance.  The  District  was  under  full  notice,  not  only  bv  the 
655  ruling  of  former  Chief  Justice  Covington,  but  by  the  intima¬ 
tion  and  expressed  deep  concern  of  your  Honor  about  the 
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situation  as  to  just  what  they  should  do.  They  have  had  plenty  of 
time  to  do  it,  and  have  not  done  it. 

I  submit  that  is  a  situation  where  the  property  owners  should  not 
take  the  chance. 

The  Court:  It  seems  to  me,  Mr.  Sullivan,  this  was  really  for  the 
benefit  of  the  property  owners.  If  this  is  not  admitted  and  is  no¬ 
where  shown,  it  mav  be  that  later  on  the  District  would  do  some- 
thing  which  added  to  the  burden  or  would  add  to  the  burden  of  the 
property  owners  as  compared  with  doing  what  is  shown  in  this  little 
drawing  here.  In  that  event  the  property  owners  would  have  a  place 
to  start,  an  opportunity  to  say,  “Here,  we  are  further  damaged.”  If 
this  does  not  get  on  the  record,  what  is  there  to  help  the  property 
owners  out? 

Mr.  Sullivan:  Granting  your  Honor  all  that,  if  this  should  get 
on  the  record  I  would  see  considerable  force  to  that  position  and  we 
probably  would  be  safe,  but  putting  in  this  does  not  get  it  on  the 
record.  There  is  only  one  way  to  get  it  on  the  record,  and  that  is 
by  amending  the  petition. 

The  Court:  It  is  the  best  that  can  be  done  under  the  circum¬ 
stances.  The  property  owners  would  be  able  to  say,  “Here  is  what 
you  told  us  you  were  going  to  do  and  the  case  went  to  the  jury  on 
that  theory,  that  this  was  all.”  If  they  do  not  have  this,  they  can¬ 
not  say  that,  because  the  record  will  not  show  it  unless  they  go  down 
to  the  District  Building  and  get  this  as  the  official  record  there. 

Mr.  Sullivan:  But  if  they  do  have  this  and  the  property 
656  owners  come  in  to  stop  them,  the  answer,  I  submit,  would  be 
conclusive  to  the  property  owners’  attempt.  This  is  not  a 
part  of  the  record;  it  is  not  binding  on  the  District  of  Columbia. 

The  Court:  That  might  be  the  legal  contention  that  would  he  sus¬ 
tained  by  the  courts.  On  the  other  hand,  the  court  might  take  the 
other  view  of  it  and  then  the  property  owners  would  have  gained 
something. 

Mr.  Sullivan :  I  submit,  if  your  Honor  please,  the  property  owners 
should  not  be  left  to  take  that  chance.  I  submit  the  position  in 
which  the  property  owners  should  be  in  this  hearing,  before  this  evi¬ 
dence  is  to  go  to  the  jury  and  say,  with  the  approval  of  your  Honor: 
“The  District  Commissioners  have  not  seen  fit  to  show  the  jury  what 
they  propose  to  do  out  there,  and  therefore  it  is  for  the  jury  to  con¬ 
sider  that  they  are  going  to  handle  it  in  the  worst  possible  way.” 

The  Court:  No;  I  never  would  do  that,  because  that  would  be  to 
presume  that  the  District  Commissioners  were  going  to  violate  their 
oath  of  office. 

I  overrule  the  objection  and  admit  this  and  give  vou  an  exception. 

And  thereupon  the  property  owners  noted  an  exception  to  the 
action  of  the  court  which  was  by  the  court  allowed  and  duly  entered 
upon  its  minutes. 

Mr.  Sullivan:  Before  you  pass  on  that  question,  I  submit,  if  it 
is  going  in  at  all,  it  should  go  in  only  with  an  order  from  the  Com¬ 
missioners  put  into  the  record  instructing  the  Corporation  Counsel 
to  apply  to  the  Court,  and  by  application  made  and  action  taken, 
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amending  the  petition  so  as  to  set  this  up  as  part  of  the  petition  under 
which  thev  condemn. 

«s 

657  Mr.  Smith:  It  can  go  in  by  an  order  of  the  Court  in  the 
form  in  which  it  is  now  and  be  made  a  part  of  the  record. 

The  Court:  I  think  it  might  be  a  little  hazardous  to  do  that,  be¬ 
cause  then  somebody  might  come  along  and  say,  “We  took  the  pe¬ 
tition  as  it  stood  and  were  willing  the  case  should  go  ahead.  Now 
the  petition  is  amended  and  we  have  got  to  start  over  again. 

Mr.  Sullivan:  I  do  not  think  you  can  do  that.  The  Code  puts 
them  on  notice  that  the  petition  can  be  amended  at  any  stage  of 
the  proceedings. 

Mr.  Smith:  What  I  meant  by  an  order  of  the  Court  was  to  this 
effect,  that  the  Commissioners  of  the  District  have  introduced  in  evi¬ 
dence  so  and  so  as  the  plan  of  the  proposed  treatment  of  Bennings 
Hoad,  and  it  is  by  the  Court  ordered  that  this  plan  is  admitted  in 
evidence  for  that  purpose. 

Mr.  Sullivan:  I  do  not  think  that  would  amount  to  anything. 
The  only  way  I  think  an  order  of  that  sort  would  be  effective  would 
be  to  say  that  it  is  by  the  Court  ordered  that  the  petition  heretofore 
filed  in  this  case  be,  and  the  same  is,  hereby  amended  by  incor¬ 
porating  the  annexed  plan  and  order  as  part  and  parcel  of  the  said 
petition.  That  would  be  the  only  way  you  could  accomplish  any¬ 
thing  at  all.  Without  that  it  certainly  would  not  be  binding. 

The  Court:  I  cannot  order  the  Commissioners  to  do  that.  The 
Corporation  Counsel  might  ask  for  such  an  order  if  he  wants  to, 
but  I  cannot  tell  them  to  do  it,  with  any  effect.  They  would  say, 
“that  is  our  business.” 

Mr.  Sullivan:  Of  course  not.  Our  position  is  that  unless 

658  they  do  ask  for  at  least  that,  this  should  not  be  admitted. 

Mr.  Smith:  I  am  willing  to  make  that  request  for  the 

Court. 

The  Court:  You  present  the  order,  then,  and  I  will  sign  it. 

Mr.  Smith :  As  a  matter  of  fact,  where  a  party  condemns  property 
for  certain  purposes,  the  party  whose  land  is  being  condemned 
usually  demands  a  plan  of  some  kind  and  it  is  put  in  in  this  way, 
because  plans  are  frequently  not  perfected.  We  are  condemning 
now,  and  I  am  going  to  ask  your  Honor  in  a  few  days  to  appoint 
a  commission  of  three  for  the  condemnation  of  land  for  a  sewage 
treatment  plant.  Those  folks  down  there  will  want  to  know  and  are 
entitled  to  know  what  we  are  going  to  do  there,  and  we  will  have  to 
tell  them  what  we  are  going  to  do  there  if  we  can.  That  is  the  way 
these  things  are  usually  done.” 

“The  Court:  Where  did  we  get  on  this  paper?  Did  I  say  I  would 
admit  it  or  not? 

Mr.  Sullivan:  You  overruled  my  objection  and  gave  me  an  excep¬ 
tion,  and  Mr.  Smith  applied  for  leave  to  amend,  and  you  said  that 
Mr.  Smith  could  amend,  and  you  would  sign  an  order - ' 

Mr.  Smith :  I  think  that  is  the  way  to  do  the  thing,  as  far  as  I  have 
studied  the  authorities. 

The  Court:  Then  I  will  stick  to  it.  Tf  you  want  to  amend  the 
petition  and  present  an  order,  I  will  sign  it.” 
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And  thereupon  the  property  owners  noted  an  exception  to  the 
action  of  the  court  which  was  by  the  court  allowed  and  duly  entered 
upon  its  minutes. 

And  thereupon  the  property  owners  announced  their  case  closed. 

And  thereupon  both  sides  rested. 

And  thereupon  the  following  occurred: 

659  “Mr.  Sullivan:  With  the  testimony  all  closed,  I  move  to 
dismiss  the  proceeding  on  each  of  the  grounds  heretofore  made 

in  that  connection,  and  on  the  two  further  and  special  grounds,  in 
the  first  place,  that  there  is  no  testimony  here  as  to  the  value  of  the 
lands  dedicated  at  the  time  of  the  making  of  the  Clagett  subdivision, 
as  to  which  Mr.  Bowdler  alone  testified,  or  at  the  time  of  the  making 
of  the  East  Side  Park  subdivision  as  to  which  Mr.  Wilson’s  testimony 
was  offered;  Mr.  Wilson’s  testimony  being  as  to  the  price  paid  by  him 
and  his  associates  for  that  property  in  1889  and  the  subdivision  hav¬ 
ing  been  made  in  1907,  eighteen  years  later.  That  is  the  only  tes¬ 
timony  as  to  the  value  of  land  there. 

Your  Honor  will  also  recall  the  further  question  on  the  dedica¬ 
tion,  I  believe,  in  connection  with  the  Wilson  subdivision  that  was 
raised  at  the  former  hearing  and,  on  the  situation  now,  must  be  again 
raised  here,  namely,  that  their  plat  of  the  subdivision  did  not  show 
a  dedication  at  all;  it  only  showed  the  laying  out  of  certain  parts 
of  properties  for  certain  uses,  if  it  showed  that  much,  and  there  is 
serious  question  whether  it  did  or  not.  Mr.  Wilson  undertook  at 
that  time,  and  made  a  tender  in  open  court,  to  make  a  further  specific 
dedication  that  would  cover  that  situation.  Whether  that  dedication 
was  ever  completed  or  not,  I  do  not  recall.  But  whether  it  was  or 
not,  it  has  not  been  offered  in  this  case. 

So  that  I  move  to  dismiss  the  petition  and  the  proceeding  on  the 
grounds  heretofore  stated,  on  the  special  grounds  I  have  just  stated, 
in  connection  with  the  subdivisions,  and  on  the  further 

660  ground  that  it  now  affirmatively  appears  by  the  testimony  of 
Mr.  Harold  E.  Doyle  and  of  Mr.  Robinson  White  that  there 

is  no  public  interest  whatever  to  be  subserved  by  the  widening  con¬ 
templated  by  this  proceeding;  that  the  only  thing  necessary  for  the 
public  interest,  the  only  thing  to  serve  or  accommodate  the  public 
interest  at  all,  is  to  decently  and  properly  pave  that  street.  The  mere 
paper  widening  of  that  street,  without  the  paving  of  it,  would  add 
nothing  whatever  to  the  present  situation  and  would  not  remove  any 
difficulties  in  the  present  situation. 

Upon  those  grounds  I  move  to  dismiss  the  petition  and  the 
proceeding. 

The  Court:  Of  course,  on  the  last  mentioned  ground  the  question 
of  public  policy  is  involved.  I  deny  the  motion.  The  Commis¬ 
sioners  settle  that,  as  far  as  the  Court  is  concerned. 

Now  that  you  recall  it,  I  remember  that  there  was  a  question  about 
the  alleged  dedication  of  this  property  to  the  east  of  Graceland  Ceme¬ 
tery.  belonging  to  Mr.  Wilson,  and  that  he  did  not  tender  a  dedica¬ 
tion,  so  to  speak,  here  in  court. 

Mr.  Smith:  He  did.  He  undertook  to  have  it  recorded,  but  there 
was  some  difficulty  about  it.  I  do  not  know  whether  he  could  get 


/ 
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the  signatures  or  not.  The  Court  disposed  of  that,  perhaps,  any¬ 
way. 

Mr.  Sullivan:  The  Court  had  overruled  me. 

Mr.  Smith:  Mr.  Sullivan’s  contention  was  that  there  was  not  a 
widening  of  Benning  Road,  according  to  the  highway  plan,  because 
15  feet  of  that  was  a  building  restriction  which  he  subjected  him¬ 
self  to  in  his  subdivision,  and  I  read  the  law  authorizing 

661  the  parties  to  record  subdivisions  on  streets  less  than  ninety 
feet  wide  if  they  gave  a  building  restriction  which  would 

probably  make  it  equivalent  to  a  ninety-foot  or  more  street - 

Mr.  Sullivan:  That  was  one  objection.  There  were  others,  too. 

Mr.  Smith:  You  overruled  the  tender  of  Mr.  Wilson,  and  he  then, 
afterwards,  tendered  a  dedication,  a  complete  dedication,  in  open 
court ;  that  is,  he  said  he  would  do  it,  and  he  did — I  know  he  came  to 
the  Surveyor’s  office  with  some  such  paper.  I  have  seen  the  paper, 
but  there  was  some  reason  why  it  could  not  be  perfected.  I  do  not 
know  what  it  was.  But  at  any  rate  the  court  had  ruled  on  the 
proposition,  regardless. 

The  Court:  How  did  this  subdivision  get  on  the  record? 

Mr.  Smith :  This  East  Side  Park  subdivision  was  recorded  by  Mr. 

Wilson  and  his  associates,  in  the  Surveyor’s  office,  with  those  streets 

and  with  that  building  restriction.  That  is  a  public  record  in  the 

Surveyor’s  office. 

«/ 

The  Court:  I  will  make  the  same  ruling  as  before. 

Mr.  Sullivan:  And  give  me  an  exception? 

The  Court:  Yes.” 

And  thereupon  the  Court  overruled  the  motion  to  dismiss  the  pe¬ 
tition  and  the  proceeding  upon  the  several  grounds  assigned  in  sup¬ 
port  of  the  said  motion  as  aforesaid,  and  the  property  owners  noted 
an  exception  to  the  ruling  of  the  Court  and  to  each  and  every 
ground  thereof  which  was  by  the  court  allowed  and  duly  entered 
upon  its  minutes. 

And  thereupon  the  Court  charged  the  jury  as  follows: 

662  The  Court  (McCoy,  C.  J.) :  In  determining  the  damages  to 
the  property  to  be  taken  for  the  proposed  widening  of  Ben¬ 
ning  Road,  which  is  the  purpose  of  this  proceeding,  the  several  par¬ 
cels  of  land  to  be  condemned  are  to  be  appraised  at  their  fair  market 
value,  with  reference  to  the  most  valuable  use  or  uses  to  which  thev 
can  be  lawfully  respectively  put.  The  market  value  of  said  respective 
parcels  of  land  is  not  limited  by  the  use  or  uses  to  which  they  are  now 
respectively  applied  by  the  owners  thereof,  or  by  their  present  income 
from  such  property;  and  if  you  find  that  any  one  or  more  of  said 
respective  parcels  of  land  in  a  single  ownership,  by  reason  of  the 
location,  surroundings,  natural  advantages  or  intrinsic  character 
thereof,  is  or  are  peculiarly  adapted  to  some  particular  use  or  uses, 
the  circumstance  or  circumstances  which  make  up  such  adaptability 
should  be  considered.  By  fair  market  value  is  meant  what  the  prop¬ 
erty  would  sell  for  in  cash  or  in  terms  equivalent  to  cash  when  of¬ 
fered  for  sale  by  one  who  is  willing  but  not  obliged  to  sell  to  one  who 
desires  but  is  not  obliged  to  buy. 
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2.  Where  a  part  only  of  any  parcel  of  land  is  to  be  taken,  the 
measure  of  damages  for  and  in  respect  thereof  is  the  difference  be¬ 
tween  the  fair  market  value  of  the  whole  parcel  and  the  fair  market 
value  of  wThat  will  remain  after  the  part  to  be  condemned  is  taken; 
and  the  damages  are  to  be  estimated  upon  the  assumption  that  in 
each  case  the  remainder  of  the  parcel  will  be  put  to  the  most  econom¬ 
ical  or  advantageous  use  it  is  susceptible  of ;  but  in  determining  the 
value  of  wThat  will  remain  the  jury  should  not  take  into  consideration 
any  benefits  that  may  accrue  thereto  from  the  widening  of  Den¬ 
ning  Road  but  such  benefits  should  be  considered  by  the  jury  in  de¬ 
termining  what  assessment,  if  any,  shall  be  made  or  levied  against 
such  part  of  such  lot,  piece  or  parcel  of  land  as  may  not  be  taken. 

3.  Tf  any  building,  located  in  part  upon  land  taken,  is  so  par¬ 
tially  destroyed  by  such  taking  as  to  render  the  remainder  of  the 
building  valueless  by  reason  of  such  partial  destruction,  then  in  con¬ 
sidering  the  structural  value  of  such  building  for  the  purpose  of 
aiding  you  to  determine  the  market  value  of  the  land  taken  and 
the  damage  to  the  part  of  the  land  remaining,  you  may  consider 
the  building  as  one  entirely  destroyed. 

4.  If  you  find  that  the  taking  of  a  portion  of  any  parcel  of  land 
by  this  proceeding  will  render  the  remainder  of  the  parcel  propor¬ 
tionately  less  valuable  than  it  is  at  the  present  time  as  a  part  of  the 
whole  parcel,  whether  that  be  by  reason  of  reduced  size  of  the  parcel 
remaining  or  by  reason  of  either  filling  or  excavating  that  may  be 
necessary  to  make  such  remainder  proportionately  as  valuable  as 
it  nowr  is,  or  by  reason  of  any  other  cause,  then  in  addition  to  the 
market  value  of  the  land  taken  you  shall  allow  for  the  proportion¬ 
ate  loss  of  value  to  the  remainder  in  determining  the  damages  to 
be  awarded  to  the  owner,  but  you  should  not  consider  the  expense 
of  making  the  remainder  available  for  some  special  use  of  the  owner 
but  only  such  as  is  necessary  with  reference  to  its  availability  for  the 
most  valuable  purpose  to  which  it  could  be  put  by  a  purchaser. 

5.  The  market  value  of  property  is  not  affected  by  the  person¬ 
ality  of  its  owner  or  owners,  and  in  determining  the  market  value 
of  the  respective  lots,  pieces  or  parcels  of  land  to  be  condemned 
and  taken  in  this  proceeding,  the  propertv  should  not  be  valued  in 
the  light  of  any  association  or  sentiment  which  may  make  it  pe¬ 
culiarly  desirable  to  the  present  owner  or  owners  thereof,  but  should 
be  valued  solely  with  regard  to  the  elements  which  make  up  its 
worth  to  any  person  or  persons  who  might  happen  to  own  it. 

6.  You  are  not  concerned  with  and  should  not  consider  for  any 
purpose  any  benefits  which  you  may  find  will  come  from  any  source 
or  be  occasioned  by  any  cause  whatsoever  other  than  the  proposed 
widening  of  Benning  Road,  but  you  should  consider  what  the  situa¬ 
tion  will  be  after  Benning  Road  is  opened  so  far  as  that  situation 

would  affect  the  mind  of  a  purchaser;  that  is  to  say,  you 
663  should  consider  the  availability  of  the  property  after  the 

opening  for  whatever  purpose  in  your  mind  is  the  best  purpose 
to  which  it  is  suited.  By  the  widening  of  Benning  Road  as  pro¬ 
posed  in  this  proceeding  you  are  to  understand  its  establishment, 
laying  out,  and  completion,  wTith  a  width  of  110  feet  for  all  of  the 
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ordinary  uses  of  a  public  thoroughfare  or  highway,  but  in  assess¬ 
ing  benefits  you  are  not  to  take  into  consideration  any  benefits  which 
you  believe  may  accrue  from  the  laying  of  the  sidewalks,  or  curbs, 
or  paving,  or  any  other  improvements  for  which  the  property  owner 
will  have  to  make  further  payment. 

This  means  that  you  must  not  base  you  valuation  in  any  way  on 
the  fact  that  a  concrete  sidewalk,  for  instance,  or  other  improve¬ 
ment  of  the  kind  is  likely  to  be  laid,  or  that  gutters  are  to  be  laid, 
or  the  street  to  be  paved,  but  merely  consider  the  fact  that  by  its 
widening  the  street  is  there  for  whatever  may  be  done  to  it,  and 
what  mav  be  done  to  it  later  is  something  that  should  not  be  con- 
sidered. 

7.  You  should  not  consider  contingent  and  speculative  benefits 
to  property  that  may  come  after  the  opening  of  Benning  Road; 
that  is  to  say,  such  benefits  as  have  nothing  to  do  with  the  value 
of  the  property  as  it  will  be  at  the  time  when  title  to  the  land  to 
be  condemned  is  vested  in  the  District  of  Columbia,  but  you  should 
take  into  consideration  anything  that  a  person  seeking  to  buy 
property  would  naturally  consider  at  that  time  as  affecting  values. 
In  other  words  you  should  consider  the  street  as  open  and  then  say 
what  the  land  subject  to  assessment  for  benefits  ought  to  be 
assessed  by  reason  of  the  increased  market  value,  if  any,  due  to  the 
opening  and  nothing  else. 

8.  You  should  not  consider  in  your  assessment  of  benefits,  that 
there  is  a  possibility  that  the  street  railway  tracks  now  located  on 
the  thirty-foot  right  of  way  of  the  Washington  Railway  &  Electric 
Company  may  be  removed  therefrom  at  any  future  time. 

9.  After  ascertaining  the  full  amount  of  benefits  which  all  of  the 
parcels  of  land  in  the  District  of  Columbia  will  receive  from  the  pro¬ 
posed  widening  of  Benning  Road,  you  should  where  part  of  any  par¬ 
cel  or  tract  of  land  has  already  been  dedicated  for  the  widening 
of  Benning  Road,  take  into  consideration  the  fact  of  such  dedica¬ 
tion  and  the  value  of  the  land  dedicated,  in  determining  whether 
the  remainder  of  said  parcel  or  tract  to  be  assessed  for  benefits,  and 
the  amount  of  benefits,  if  any,  to  be  assessed  thereon. 

10.  You  are  not  at  liberty  to  assess  against  any  property  a  greater 
proportion  of  the  benefit  which  you  may  find  it  will  receive  than 
you  assess  against  all  other  properties  which  you  find  will  be  bene¬ 
fited  in  fact,  nor  are  you  at  liberty  to  assess  benefits  in  excess  of  the 
full  amount  of  the  damages  which  you  award  plus  the  costs  and 
expenses  of  the  proceeding.  Having  determined  the  amount  of  dam¬ 
ages,  and  thereafter  determined  the  amount  of  benefits  which  will 
result  from  the  widening  of  Benning  Road,  and  after  having  also 
determined  the  deduction,  if  any,  to  be  made  on  account  of  dedi¬ 
cation  as  aforesaid,  if  the  total  of  the  benefits  which  you  find  to  be 
assessed  shall  be  in  excess  of  the  total  damages  and  expenses  of  this 
proceeding,  you  should  then  proceed  to  determine  the  proportion 
of  the  total  benefit  which  will  accrue  to  each  parcel  of  land  in  the 
District  of  Columbia  which  you  find  will  be  benefited,  and  you  will 
scale  down  the  benefits  actually  found  according  to  the  table  of  pro¬ 
portion  so  ascertained.  That  is,  after  having  determined  the  full 
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quantum  of  benefits,  if  you  find  them  to  be  in  excess  of  the  full 
quantum  of  damages,  you  shall  scale  proportionately  those  benefits, 
so  that  each  shall  have  an  exact  proportional  rebate  because  of  the 
excess  of  the  total  benefits.  If,  however,  after  full  consideration  and 
deliberation  you  should  not  find,  from  the  evidence,  that  benefits  to 
the  extent  of  the  entire  amount  of  the  damages  plus  the  costs  and 
expenses  will  actually  accrue  from  the  proposed  widening  of  Ben- 
ning  Road,  or  if  you  shall  be  unable  to  make  a  finding  from  the 
evidence  either  as  to  the  value  or  as  to  the  benefits  in  any  one  or  more 
particulars  or  respects,  then,  and  in  such  case,  you  shall  not  return 
a  verdict  but  shall  report  the  facts  to  the  Court. 

G64  11.  You  must  not  assess  benefits  arbitrarily,  but  onlv 

where  you  find  that  an  enhancement  in  market  value,  or  in 
other  words  an  increase  in  price,  will  actually  accrue  from  the  pro¬ 
posed  widening  of  Benning  Road. 

1’2.  The  burden  of  proof  rests  upon  the  petitioners,  the  District  of 
Columbia,  to  establish  upon  all  the  evidence  the  existence  and  extent 
of  such  benefits  with  respect  to  particular  parcels  of  land,  and  the 
petitioners  must  meet  such  burden  with  evidence  before  any  assess¬ 
ment  of  benefits  can  be  made. 

13.  In  determining  the  amount  of  damages  to  be  awarded,  or  bene¬ 
fits  to  be  assessed  against  any  parcel  of  land  because  of  the  proposed 
widening  of  Benning  Road,  you  are  not  to  allow  the  question 
whether  the  benefits  you  so  assess  shall  equal  the  damages  you  shall 
award  to  influance  or  control  vour  action  to  any  extent  whatever. 

t j  *. 

You  must  pay  no  attention  to  damages  in  estimating  benefits,  no 
attention  to  benefits  in  estimating  damages,  and  no  attention  to  dedi¬ 
cations  in  vour  initial  determination  of  the  benefits  which  will  ac- 
tually  accrue  from  the  proposed  widening  of  Benning  Road. 

14.  You  should  take  into  consideration  the  opinions  of  witnesses 
who  have  testified  as  to  values,  and  give  to  such  opinions  the 
weight  to  which  you  may  think  them  fairly  entitled,  but  you  are 
not  bound  by  such  evidence;  you  may  use  your  own  judgment  and 
experience  in  connection  with  the  evidence  in  making  up  your  es¬ 
timate  of  values.  In  considering  opinions  of  expert  witnesses  as  to 
values  you  have  the  right  to  weigh  them  in  the  light  of  the  volun¬ 
tary  sales  of  property  similar  to  that  sought  to  he  condemned  so 
far  as  those  witnesses  stated  that  they  based  their  opinions  upon  such 
sales,  keeping  in  view  the  circumstances  surrounding  the  sales  and 
all  facts  in  connection  therewith  in  determining  to  what  extent  they 
were  a  sufficient  basis  upon  which  to  arrive  at  an  opinion.  An 
opinion  of  an  expert  expressed  in  the  case  is  like  any  other  testimony 
as  to  a  fact.  It  is  there  for  such  consideration  as  you  think  it  i-» 
entitled  to,  and  in  determining  what  weight  to  give  to  it  you  should 
take  into  consideration  what  was  disclosed  by  the  witnesses  as  to 
their  qualifications  based  upon  their  experience  and  knowledge  as 
stated  by  the  witnesses. 

15.  You  should  not  consider  for  any  purpose  the  assessment  for 
taxation  upon  any  property,  nor  should  you  acquire  information 
regarding  the  same.  This  is  obviously  proper  because  the  assessed 
value  of  property  is  in  no  sense  a  measure  of  its  market  value. 
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16.  The  structural  value  or  cost  of  reproduction  or  cost  of  adjust¬ 
ment  of  any  structure  or  improvement  located  in  whole  or  in  part 
upon  any  of  the  land  to  be  condemned  in  this  proceeding  is  compe¬ 
tent  testimony  only  in  so  far  as  it  may  tend  to  answer  the  question 
as  to  the  market  value  of  the  land  or  the  damages  to  the  owner. 

And  where  only  part  of  a  building  or  other  structure  is  to  be 
taken,  the  owner  thereof  should  be  awarded  such  sum  as  will  fairly 
and  reasonably  compensate  him  or  it  for  the  damage  which  will  re¬ 
sult  to  the  remainder  of  such  building  or  structure ;  in  any  such  case 
the  measure  of  damage  is  the  difference  between  the  value  of  the 
building  or  structure  before  the  taking  and  the  value  of  the  remain¬ 
ing  portion  after  the  taking. 

17.  Your  verdict  should  be  based  upon  the  evidence,  and  in  mak¬ 
ing  up  your  verdict,  you  should  disregard  the  personality  and  finan¬ 
cial  condition  of  the  property  owner.  It  is  your  duty  not  to  permit 
sympathy  or  prejudice  in  favor  of  or  against  any  of  the  persons 
interested  in  the  proceeding  to  have  any  influence  or  effect  upon 
vour  verdict. 

18.  In  determining  the  damage  resulting  from  the  taking  of  any 
particular  piece  of  property,  you  should  allow  as  the  value  of  such 
property,  the  amount  which  the  owner,  desirous  but  not  compelled  to 
sell,  might  be  expected  to  obtain  from  a  purchaser  desirous  but  not 

compelled  to  buy,  and  should  not  allow  any  special  damages 
06o  because  of  loss  of  its  present  use  for  any  particular  purpose, 
but  the  particular  purpose  to  which  a  property  is  put  at  pres¬ 
ent  may  be  considered  if  that  is  a  use  which  anyone  could  make 
of  it  and  which  would  be  considered  by  peresons  so  situated  in  es¬ 
timating  value. 

19.  You  should  not  consider  in  any  way,  or  receive  for  any  pur¬ 
pose,  statements  of  any  kind,  documentary  or  otherwise,  except  such 
as  have  been  presented  in  open  court.  You  should  not  collectively 
or  individually,  hold  anv  communication  with,  or  receive  anv  com- 
munication  from,  any  of  the  parties  interested  in  the  lots,  pieces  or 
parcels  of  land  sought  to  be  condemned  in  this  proceeding,  or  with 
Ins,  her  or  their  agents,  attorneys,  or  with  any  persons  in  the  em¬ 
ploy  of  the  District  of  Columbia,  in  relation  to  this  proceeding. 

20.  You  may  view  the  property  as  often  as  you  choose,  provided 
all  of  you  are  together  at  the  time. 

21.  You  should  not  deliberate  and  consider  of  your  verdict  in 
this  proceeding,  except  when  all  the  members  of  the  jury  are  to¬ 
gether. 

22.  When  you  shall  have  reached  a  conclusion  as  to  the  boundaries 
of  the  assessment  area  you  will  notify  the  Court  of  that  fact,  and 
the  Court  will  by  order  fix  a  day  for  the  appearance  of  the  jury  in 
Court  report  thereon.  A  day  will  thereupon  be  set  by  the  Court 
for  the  surveyor  to  bring  into  Court  a  particular  description  of  every 
lot,  part  of  lot.  piece  or  parcel  of  land  contained  in  said  area,  which 
information  will  be  given  to  you  in  open  Court,  and  you  will  there¬ 
upon  proceed  wTith  your  deliberations  to  a  conclusion. 

23.  You  may  consult  your  own  convenience  as  to  the  times  and 
places  of  meeting  for  the  purpose  of  deliberation,  but  should  en- 
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deavor  to  reach  a  conclusion  and  return  a  verdict  as  speedily  as  pos¬ 
sible.  When  you  shall  have  completed  your  labors,  you  should 
yourselves  prepare  your  verdict,  notify  the  Court  of  the  fact  that 
you  are  ready  to  report,  and  at  such  time  as  the  Court  shall  fix, 
present  your  verdict  in  open  Court,  in  writing  or  typewriting,  signed 
by  each  of  you,  or  a  majority  of  you. 

24.  You  are  instructed  that  the  benefits  as  well  as  the  damages 
are  to  be  assessed  and  awarded  as  of  the  day  of  your  verdict. 

25.  The  property  of  the  Washington,  Baltimore  and  Annapolis 
Railroad  Company  is  to  be  treated  by  you  as  though  it  belonged  to 
an  individual  or  corporation  not  operating  a  railroad  for  the  reason 
that  the  Washington,  Baltimore  &  Annapolis  Railroad  Company 
has  no  franchise  to  operate  a  railroad  in  the  District  of  Columbia. 
In  other  words,  in  principle  so  far  as  concerns  an  award  of  damages 
or  an  assessment  for  benefits,  the  property  of  that  company  is  in 
the  same  position  as  any  other  property  here  involved.  The  special 
use  to  which  the  property  is  put  by  the  company  should  not  be  con¬ 
sidered,  but  only  such  use  as  could  be  made  of  it  by  any  pur¬ 
chaser. 

G66  Mr.  Littlepage:  If  the  Court  please,  I  am  not  quite  sure 
that  that  instruction  is  in  entire  accord  with  the  later  develop¬ 
ments  and  the  understanding  in  reference  to  the  W.  B.  &  A.  situa¬ 
tion.  At  this  trial  there  has  been  no  question  raised  on  the  point 
of  the  right  of  the  W.  B.  &  A.  to  operate  here  as  a  railroad  in  the 
District  of  Columbia. 

Mr.  Smith:  Yes,  that  point  has  been  raised.  We  did  not  do  it 
in  open  Court,  but  we  referred  to  the  parts  of  the  record. 

The  Court:  I  understand,  Mr.  Littlepage,  that  that  question  is 
still  insisted  upon  by  the  District,  and  I  find  that  the  W.  B.  &  A. 
has  no  franchise  to  operate  in  the  District.  The  only  thing  we  have 
eliminated  is  the  contention  that  Mr.  Wilson  made,  that  assuming 
that  any  premission  had  been  granted  to  the  W.  B.  &  A.  to  operate, 
they  did  not  comply  with  the  conditions  upon  which  they  were  al¬ 
lowed  to  come  in  and  therefore  they  had  no  standing.  That  is  the 
only  thing  that  has  been  taken  out.  These  contracts,  three  of  them, 
I  believe,  were  put  in  by  the  District  for  the  purpose  of  showing  that 
there  was  only  a  contract  relation  between  the  W.  B.  &  A.  and  the 
Washington  Railway  <fe  Electric  Company,  and  the  charter  was  put 
in,  granted  by  Maryland,  and  there  is  an  entire  absence  of  any¬ 
thing  in  the  record  to  show  that  the  W.  B.  &  A.  is  operating  by  any 
permission  given  except  as  it  could  get  it  under  the  act  of  Congress 
by  contracting  with  the  street  railway  company. 

Mr.  Littlepage:  If  the  Court  will  instruct  the  jury  as  to  that,  I 
will  be  perfectly  satisfied.  It  may  be  covered  later.  I  am  not  sure. 
That  is  to  say,  that  the  act  of  Congress  granting  the  Washington 
Railway  &  Electric  Company,  or  the  Columbia  Line  at  that  time, 
the  right  to  run  to  the  District  line,  also  gave  them  the  right  to 
make  a  contract  with  any  connecting  carrier  to  run  into  the  District 
of  Columbia.  Of  course,  that  is  not  disputed  by  the  District. 

Mr.  Smith :  No.  I  have  not  contended  that  these  contracts  which 
were  put  in  evidence  are  invalid.  In  fact,  I  put  them  in. 
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The  Court:  The  point  is  right  here,  gentlemen,  by  way  of  ex¬ 
ample  :  the  Washington  Railway  &  Electric  Company  is  operating  in 
the  District  of  Columbia  under  a  franchise,  which  is  the  right  which 
the  grant  gives  to  it.  The  W.  B.  &  A.  Railroad  Company  has  no 
franchise  in  the  District,  and  under  an  act  of  Congress  the  Wash¬ 
ington  Railway  &  Electric  Company  was  allowed  to  make  a  con¬ 
tract  with  the  Washington,  Baltimore  &  Annapolis  Railroad  Com¬ 
pany,  and  that  is  what  it  is  operating  under  today. 

So  that,  to  further  illustrate,  if  the  Washington  Railway  &  Elec¬ 
tric  Company  and  the  Washington,  Baltimore  &  Annapolis  Rail¬ 
road  Company  should  at  any  time  cease  to  be  in  contract  relations 
with  each  other,  at  that  moment  the  W.  B.  &  A.  would  have  to  stop 
running  its  cars  into  the  District.  That  is  why  I  say  in  this  charge 
which  I  have  just  given  that  the  W.  B.  &  A.  is  to  be  treated  as  any 
other  owner  of  property. 

I  do  not  think  I  need  to  say  anything  on  that.  They  are  here 
under  a  contract,  at  least,  they  are  coming  here  under  a  contract, 
and  in  order  to  accommodate  business  which  they  are  doing  by 
reason  of  the  fact  that  they  can  run  over  the  lines  of  the  Washington 
Railway  &  Electric  Company,  they  have  bought  a  piece  of  property, 
and  it  is  just  as  though  you  owned  it  and  were  not  running  any 
kind  of  a  railroad  business,  but  it  is  over  there,  and  if  you  find  by 
reason  of  its  location  at  that  point,  in  your  hands,  for  instance,  in 
the  ownership  of  any  one  of  you,  it  gains  a  value  from  being  there 
because  the  street  railway  and  electric  company  was  also  there,  then 
that  circumstance  you  would  take  into  consideration. 

Mr.  Littlepage:  That  is  entirely  satisfactory,  your  Honor.  I 
just  simply  want  the  jury  to  understand  that  they  would  not  be 
precluded  from  giving  a  railroad  value  to  it.  I  think  your  in¬ 
struction  covers  that  quite  clearly. 

The  Court:  If  the  jury  finds  that  because  of  its  location  it  has 
a  value  based  on  its  possibility  of  being  used  for  railroad  purposes, 
and  that  is  the  highest  value,  then,  of  course,  that  is  the  market 
value,  because  if  you  owned  it  you  could  turn  around  and  sell  it 
to  somebody  who  would  take  that  into  consideration  when 
667  he  bought  it.  But  the  fact  that  the  W.  B.  &  A.  is  actually 
using  it  at  this  time  for  railroad  purposes  is  not  a  thing  that 
you  should  consider  except  for  the  purpose  of  showing  that  it  has 
certain  availability. 

23.  The  rails,  ties  and  other  equipment  of  the  Washington,  Bal¬ 
timore  &  Annapolis  Railroad  Company  affixed  to  the  property  are 
to  be  taken  in  this  proceeding,  and  in  appraising  the  market  value 
of  the  property  that  company  should  be  given  credit  for  the  amount 
by  which  such  market  value  is  increased  by  reason  of  the  presence 
of  such  rails,  ties,  and  other  equipment  upon  the  land.  The  com¬ 
pany  has  the  right  to  elect  to  remove  them;  and  in  this  connection 
you  are  instructed  that  the  owners  have  the  right  in  such  cases  to 
receive  damages  in  accordance  with  the  measure  of  damages  I 
have  already  pointed  out  to  you,  that  is,  the  fair  market  value  of  the 
land  and  improvements  taken  and  such  damages  to  the  remainder 
as  result  therefrom,  if  any.  In  the  event  and  only  in  the  event 
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that  any  property  owner,  a  part  of  whose  land  is  taken,  prefers  to 
have  any  buildings  thereon  moved  to  the  remainder  of  his  land, 
he  will  file  an  election  to  have  such  moving  in  this  proceeding, 
before  you  take  the  papers  to  consider  the  formulation  of  your  ver¬ 
dict.  in  any  such  case  you  will  assess  his  damages  upon  the  basis 
of  the  market  value  of  the  land  taken,  injury  to  the  remainder,  if 
any,  and  the  cost  of  removing  the  buildings  to  the  remainder  of 
his  land  and  restoring  it  to  its  present  condition  and  value  pro¬ 
vided  such  cost  of  removal  and  restoration  does  not  exceed  the 
amount  by  which  the  value  of  the  lot  as  it  now  is  is  increased  by 
reason  of  the  existence  of  the  buildings  on  it.  And  by  buildings 
I  mean  also  to  include  the  rails,  ties  and  other  equipment,  so  far 
as  concerns  the  taking  of  any  of  the  property  of  the  W.,  B.  Sc  A. 
If  the  owner  makes  such  election  he  is  not  entitled  to  have  the  value 
of  the  structure  removed  considered  in  appraising  the  value  of  the 
property  taken.  That  is  to  say,  what  is  on  the  property  may  be 
given  a  value,  and  if  it  is  taken  bv  the  District,  you  must  measure 
tlie  damage  by  considering  what  value  the  structures  add  to  the 
property.  If,  on  the  other  hand,  the  owner  elects  to  remove  those 
things,  he  may  have  the  cost  of  removal,  provided  that  it  does  not 
exceed  the  value  which  those  structures  as  are  now  there  add  to 
the  property  which  they  occupy. 

27.  Part  of  the  property  of  t lie  Washington,  Baltimore  Sc  Annap¬ 
olis  Railroad  Company  is  leased  to  the  Washington  Railway  Sc 
Electric  Company,  and  in  making  your  award  of  damage  you  should 
value  the  leasehold  interest  at  a  nominal  amount,  say,  one  dollar, 
which  should  be  awarded  to  the  lessee. 

28.  In  appraising  the  value  of  the  property  of  the  Washington, 
Baltimore  Sc  Annapolis  Railroad  Company  and  considering  its  lo¬ 
cation  with  reference  to  its  abutting  upon  the  property  of  the 
Washington  Street  Railway  Sc  Electric  Company,  you  should  also 
take  into  consideration  the  fact  that  the  latter  company  is  by  law 
compelled  upon  the  opening  of  Benning  Road  to  convey  to  the 
District  of  Columbia  a  strip  of  land  abutting  the  property  of  the 
Washington,  Baltimore  &  Annapolis  Railroad  Company  on  the 
southerly  side  of  the  latter. 

We  had  quite  a  lot  of  discussion  about  that  charge  when  the 
matter  was  on  hearing  before.  The  significance  of  it  is  this,  the 
fact  that  when  Benning  Road  is  opened  the  Washington  Railway 
Sc  Electric  Company  is  under  contract,  statutory  contract,  I  believe, 
is  it  not? — to  convey  to  the  District  a  strip  along  the  right  of  way 
of  the  Washington  Railway  Sc  Electric  Company - 

Mr.  Smith:  I  do  not  think  that  is  correct,  if  your  Honor  please. 

Mr.  Sullivan:  Here  is  the  proposition:  the  charter  of  the  Colum¬ 
bia  Railway  Company  authorizing  the  extension  of  the  railroad 
from  15th  and  H,  authorized  the  Columbia  Company  to  acquire 
a  right  of  way  30  feet  wide  and  required  certain  things  with  re¬ 
spect  to  the  conveying  of  a  30-foot  roadway,  under  certain 
668  circumstances,  to  the  District.  Your  Honor  has  instructed 
the  jury  that  upon  the  consummation  of  this  proceeding, 
so  much  of  that  right  of  way  which  lies  between  15th  and  H  Streets 
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and  Oklahoma  Avenue  is,  under  the  terms  of  the  act,  to  be  con¬ 
veyed  to  the  District  of  Columbia.  That  is  of  course  in  opposition 
to  our  contention,  and  I  make  the  same  objection  and  ask  the  same 
exception  to  that  as  in  the  preceding  case. 

Mr.  Smith:  That  provision  applies  when  Benning  Road  is 
widened,  and  it  will  not  abut  the  W.,  B.  &  A. 

The  Court :  That  is  what  I  wanted  to  show.  It  is  this  right  of 
way  which  they  are  under  contract  to  convey;  so  that  the  situation 
is  that  Benning  Road  now  being  opened,  the  property  of  the  Wash¬ 
ington,  Baltimore  &  Annapolis  Railroad  Company  in  effect  abuts 
upon  the  public  street.  That  is  the  net  result  of  that.  That  fact,  of 
course,  is  to  be  taken  into  consideration,  because  it  is  a  different  situ¬ 
ation  from  what  it  would  be  if  it  now  actually  abutted  upon  railroad 
property.  It  is  now  on  the  other  side  of  the  street,  in  contemplation 
of  law,  in  view  of  this  contract,  and  does  not  abut  on  the  railroad 
property. 

29.  You  should  not  make  any  award  of  damages  or  assessment  for 
benefits  because  of  the  taking  of  part  of  the  school  lot  owned  by  the 
District  of  Columbia. 

Before  I  give  this  last  charge,  which  is  the  one  that  relates  to  the 
expenses - 

Mr.  Sullivan:  May  I  say  a  word,  if  your  Honor  please? 

If  I  understood  correctly  what  your  Honor  just  stated  on  the  right 
of  way  question,  I  am  afraid  there  is  a  little  confusion  there;  I  am 
afraid  there  may  be  a  little  confusion. 

At  the  present  time  the  W.,  B.  &  A.  property  abuts  not  on  the 
public  street  at  all,  but  at  the  present  time  it  abuts  on  the  privately 
owned  right  of  way  of  the  Washington  Railway  &  Electric  Company. 
The  net  result  of  the  proceeding  will  be  to  convert  it  from  an  abut¬ 
ting  on  the  privately  owned  right  of  way  to  an  abutting  on  the  public 
street.  Is  that  what  vour  owner  understood? 

a/ 

The  Court:  Yes;  that  is  what  1  understand.  It  is  a  privately 
owned  right  of  way,  subject,  however,  to  the  right  of  the  District, 
upon  the  opening  of  Benning  Road,  to  demand  a  conveyance.  So, 
for  purposed  of  this  proceeding,  the  W.,  B.  <fc  A.,  in  substance,  al¬ 
though  not  literally,  perhaps,  does  not  abut  upon  a  public  street. 

Mr.  Sullivan:  It  does  not  abut  upon  a  public  street  at  the  present 
time,  but  will  with  the  proceeding  through. 

The  Court:  I  think  the  jury  understand.  It  does  not,  but  it  does. 
It  does  not,  as  a  matter  of  fact  or  as  a  matter  of  law,  except  that  for 
the  purposes  of  this  proceeding  you  have  got  to  treat  it  as  though  it 
did.  That  is  what  it  comes  to. 

Now,  here  are  certain  amounts  put  down  for  witnesses,  not  to  ex¬ 
ceed  $75.00  for  Mr.  Turpin,  Mr.  Weedon,  Mr.  Donohoe  and  Mr. 
Seek. 

Mr.  Smith :  He  is  not  in  this  case. 

The  Court:  He  did  not  testify  this  time.  I  do  not  remember  him 
at  all.  Then  there  is  $15  for  Mr.  Bowlder.  Is  that  to  stand  in  this 
proceeding? 

Mr.  Smith :  The  compensation  of  the  witnesses  who  came  here  the 
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second  time,  namely,  Mr.  Weedon,  Mr.  Turpin  and  Mr.  Donohoe, 
should  be  doubled;  ves,  sir. 

The  Court:  I  am  going  to  make  those  two  things  separate,  so  that 
if  Mr.  Sullivan’s  contention  is  right,  and  it  goes  up  to  the  Court  of 
Appeals,  they  might  apply  the  rule  de  minimis,  if  they  care  to.  In 
some  way  or  other  they  might  say,  “That  was  erroneous,  but,  never¬ 
theless, we  will  disregard  it,  because  it  was  so  small  we  could  not  di¬ 
vide  it” - 

Mr.  Smith:  They  had  this  question  in  the  Q  Street  case. 

The  Court:  I  am  going  to  put  it  in.  It  is  only  a  matter  of  han¬ 
dling  it.  In  this  proceeding  here  the  instruction  reads  the  same 
way  with  reference  to  Mr.  Turpin,  Mr.  Weedon  and  Mr.  Donohoe 
and  Mr.  Bowlder.  Then  I  will  read  also  the  same  amount  or  similar 
amounts  for  their  services  in  the  previous  hearing. 

Now,  what  about  the  compensation  to  be  allowed  to  the  former 
jurors? 

669  Mr.  Smith:  I  would  put  it  in  the  form  that  you  have  it 
here,  compensation  at  $5  a  day  for  the  number  of  days  they 
served  on  the  jury  at  the  former  hearing. 

Mr.  Sullivan:  How  is  the  jury  going  to  find  that  out? 

The  Court:  Can  it  not  be  stipulated  that  that  statement  shall  be 
filed? 

Mr.  Sullivan:  I  have  no  objection  to  the  Marshal  supplying  the 
information. 

The  Court:  What  about  an  allowance  to  the  estate  of  Mr.  Small? 

Mr.  Smith:  As  a  matter  of  fact,  I  can  give  all  of  that.  That  is  a 
matter  of  record.  Those  people  have  already  been  paid  and  the 
auditor  has  got  the  records  of  that.  Mrs.  Small  has  been  paid. 
Those  sums  have  been  expended.  They  turned  in  their  vouchers. 
The  auditor  made  out  vouchers  for  it  and  it  was  paid. 

The  Court:  Why  can  we  not  let  it  go  in?  Nobody  will  quariel 
over  the  amount — it  is  only  the  allowance  of  anything. 

Mr.  Sullivan:  Yes. 

The  Court:  I  will  charge  the  jury  this  way: 

You  shall  make  up  your  assessment  of  costs  by  including  the  fol¬ 
lowing  items,  and  none  others:  the  clerk’s  costs,  which  will  be  certi¬ 
fied  by  the  clerk  of  the  court:  such  sum  as  you  shall  find  to  be  fair 
and  reasonable  compensation  for  the  several  witnesses  produced  by 
the  petitioners  upon  the  hearing  before  you,  not  exceeding  the  sum 
of  $75  for  each  of  the  witnesses,  William  B.  Turpin,  John  C.  Weedon 
and  Clarence  F.  Donohoe,  and  not  exceeding  the  sum  of  $15  for  the 
witness  Robert  Bowlder,  plus  an  equal  amount  to  each  of  those  wit¬ 
nesses  for  their  services  upon  the  hearing  previously  had  before  the 
jury  which  was  discharged  on  account  of  the  death  of  Mr.  Small,  plus 
the  costs  of  the  stenographic  record  of  the  proceedings  in  such  sum 
as  you  shall  find  to  be  fair  and  reasonable  compensation  for  the 
character  of  the  work  done  by  the  stenographic  reporters,  not  exceed¬ 
ing  the  rate  of  25  cents  per  folio;  costs  of  publication  in  the  sum 
certified  by  the  clerk,  and  $5  a  day  for  each  of  you  jurors  for  the 
number  of  days  you  have  already  been  engaged  in  this  cause  and 
shall  hereafter  actually  devote  to  your  deliberations  in  meeting  as- 
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sembled  and  with  every  juror  present  plus  the  amounts  earned  for 
similar  services  by  the  jurors  previously  sitting  in  this  matter. 

Mr.  Smith:  Which  amount  shall  be  certified  bv  the  auditor  of  the 
District  of  Columbia  through  whom  they  were  paid. 

The  Court:  All  right. 

Now,  gentlemen,  is  there  any  question  that  you  would  like  to  ask? 

Mr.  Sullivan:  If  your  Honor  please,  I  object  to  the  last  instruc¬ 
tion,  of  course,  on  the  ground  heretofore  stated,  that  the  expenses  of 
the  former  proceeding  are  not  proper  to  be  included  at  all  or  to  be 
considered  by  the  jury  here. 

I  also  renew  separately  and  severally  each  and  every  of  the  objec¬ 
tions  and  exceptions  heretofore  taken  in  this  case  and  on  this  trial 
upon  any  and  all  questions  embodied  in  the  charge,  and  also  like¬ 
wise  separately  and  severally  renew  each  and  every  of  the  objections 
and  exceptions  formerly  at  length  or  briefly  noted  on  the  record  of 
the  former  hearing,  that  is,  of  the  hearing  before  the  former  jury, 
making  this  renewal  now  upon  the  conclusion  of  the  charge  and  mak¬ 
ing  it  on  behalf  of  Mr.  McGlue  as  well  as  myself. 

The  Court:  Very  well.  I  presume  this  record  will  be  made  up 
very  shortly  by  the  reporters,  and  it  occurs  to  me  that  it  might  be  a 
good  thing  for  those  who  have  taken  active  part  to  go  over  it  and  see. 
before  the  verdict  is  finally  reached,  that  everything  is  in  the  kind 
of  shape  they  want  it  to  be,  in  view  of  the  way  in  which  we  have 
handled  the  matter.  It  is  very  easy  for  some  mistakes  to  come  in. 
If  I  were  a  reporter  I  would  expect  perhaps  to  make  a  half  dozen 
mistakes — because  they  are  human.  It  is  not  easy  to  handle 
670t  a  matter  in  just  this  way.  So  you  had  better  look  over 
the  record  and  see  that  everything  is  in  the  shape  it  should  be. 

Mr.  Sullivan:  I  understand  that  the  submission  to  the  jury  now 
made  is  tentative  only,  for  the  purpose  of  recalling  the  jury  should 
it  be  found  necessary  to  clear  up  any  error  in  the  record? 

The  Court:  Oh,  yes.  I  understand  the  jury  may  be  called  back 
at  any  time  to  take  further  testimony  or  do  anything  at  all. 

Mr.  Sullivan :  It  is  of  course  understood  that  the  objections  and 
the  exceptions  I  have  just  renewed  include  objections  and  exceptions 
not  only  to  the  charge  granted  and  the  instructions  given,  but  to  re¬ 
fusals  and  modifications? 

The  Court :  Yes.  That  is  one  of  the  particular  reasons  I  suggested 
that  this  record  might  be  gone  over  thoroughly  so  that  everybody 
will  be  protected,  even  the  Court. 

Mr.  Sullivan:  I  see. 

A  Juror:  I  would  like  to  ask  a  few  questions. 

As  secretary  of  the  jury,  I  understand  one  of  the  instructions  was 
that  we  are  not  to  have  any  conversation  with  any  employe  of  the 
District.  In  preparing  our  verdict  it  is  sometimes  necessary — we 
have  found  it  so  heretofore — to  go  to  the  surveyor’s  office  for  informa¬ 
tion.  I  just  wondered  if  we  are  precluded  from  doing  that. 

Mr.  Sullivan:  The  Court  has  disposed  of  the  question  by  the  in¬ 
struction  to  the  jury,  that  when  they  find  the  benefit  area,  to  come 
in  and  state  that  area,  and  the  surveyor  will  then  prepare  for  them 

25 — 4051a 
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a  detailed  description  of  all  of  the  property  in  the  area  for  their  use 
in  formulating  their  verdict. 

The  Juror:  I  found  that  to  be  rather  impracticable  on  the  last 
jury  I  was  on,  the  Concord  Avenue  case.  We  had  a  number  of 
boundaries  and  brought  them  in  court  and  the  surveyor’s  oflice  had  to 
go  to  work  and  dig  up  a  list  of  all  the  owners  in  that  area,  not  more 
than  one-third  of  which  were  assessed.  They  gave  the  name  of  every 
owner  in  that  area  and  we  only  used  perhaps  one-third  of  those 
names. 

Mr.  Sullivan:  I  cannot  help  that.  We  cannot  let  judicial  infor¬ 
mation  get  to  parties  in  interest  in  these  cases  in  advance  of  the 
presentation  to  the  Court,  for  the  purpose  of  saving  work  on  the  part 
of  District  officials. 

The  Juror:  What  we  have  done  heretofore  was  to  set  down  the 
names  of  the  block  and  the  lot  number  which  we  assess  or  have  found 
benefits  for.  Then,  of  course,  we  turn  that  in  to  the  Court  or  the 
surveyor’s  office,  as  the  case  may  be. 

Mr.  Sullivan:  The  Court  has  been  trying  for  years  to  stop  that 
and  has  finally  got  a  way  to  stop  it. 

The  Court:  Mr.  Sullivan  has  been  a  vigorous  opponent  of  that 
method,  and  this  is  the  one  we  have  adopted. 

The  Juror:  I  wanted  to  be  entirely  right  and  not  go  against  the 
instructions. 

Now,  there  is  another  matter.  After  the  first  jury  was  discharged 
there  was  a  second  jury  sworn,  of  which  Mr.  Guy  and  Mr.  Lee  were 
members.  I  was  also  a  member  of  that  jury,  and  they  were  sworn 
in  on  March  14th.  That  jury  served  four  flays,  when  it  was  found 
that  Mr.  Lee  and  Mr.  Guy  were  disqualified.  Now,  as  secretary  of 
the  jury,  am  I  to  allow  them  four  days’  time? 

Mr.  Smith :  That  has  always  been  done. 

Mr.  Sullivan:  I  should  certainly  object  to  it.  The  situation  is 
simply  this:  Mr.  Guy  stated  to  the  Court,  the  first  day  he  came  in, 
when  he  was  disqualified,  his  ownership  of  stock  in  the  Washington 
Railway  &  Electric  Company.  I  objected  to  his  serving  at  that  time 
for  that  reason.  Mr.  Smith  insisted  upon  his  serving - 

Mr.  Smith :  I  did  not  insist  on  it. 

Mr.  Sullivan:  The  record  shows  you  did.  The  District  cannot 
occupy  that  position  and  bring  that  jury  back  here  day  after  day  and 
then  say,  “We  will  go  into  the  pockets  of  the  property  owners  and 
pay  these  men.”  The  District  has  got  to  go  into  its  own 
671  pocket  to  pay  them.  They  should  be  paid,  but  not  paid  from 
the  pockets  of  the  land  owners. 

Mr.  Smith:  What  happened  is  simply  this:  Mr.  Sullivan  objected 
to  the  presence  of  those  two  men  on  the  jury.  I  interrupted  him  and 
said,  “We  do  not  take  any  of  the  land  of  the  Washington  Railway 
&  Electric  Company.”  They  said  they  were  stockholders  in  the 
Washington  Railway  &  Electric  Company.  He  stated  that  the  Wash¬ 
ington  Railway  &  Electric  Company  was  liable  to  be  assessed.  The 
record  will  confirm  what  I  am  stating.  I  said  then  that  I  had  no 
objection  to  their  serving  on  that  ground ;  I  did  not  regard  that  as  a 
disqualification.  Afterwards,  in  reading  this  old  record  it  developed, 
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or  at  least  I  recalled,  that  the  Washington  Railway  &  Electric  Com¬ 
pany  might  claim  a  substantial  interest  in  this  property  by  reason 
of  its  lease.  Mr.  Sullivan  stated  what  happened  in  the  former  hear¬ 
ing  with  respect  to  the  lease,  but  that  was  no  guarantee  that  that 
was  what  would  happen  at  this  hearing,  but  it  seemed  to  me  that  it 
did  introduce  a  serious  element  with  respect  to  the  qualifications  of 
these  jurors,  and  I  suggested  that  they  be  discharged. 

If  I  am  responsible  for  that,  I  will  pay  them  myself. 

Mr.  Sullivan:  I  have  stated  my  objection.  That  is  all  I  have  to 
say  on  the  subject. 

The  Court :  I  think  it  is  fairly  to  be  contemplated  that  the  statute 
provides  for  the  expense  of  the  proceedings. 

Mr.  Smith :  The  costs  and  the  expenses. 

The  Court:  So  I  will  tell  the  jury  to  assess  here  for  the  benefit  of 
those  jurors  who  served  after  they  were  sworn,  of  course,  and  who 
were  later  discharged;  but  let  that  be  separately  stated,  so  if  it  is 
finally  objected  to  in  the  Court  of  Appeals  the  Court  may  have  that 
figure  before  it  separately  from  all  the  other  figures  which  will  not 
be  objected  to. 

Mr.  Sullivan:  Your  Honor  will  allow  me  an  exception? 

The  Court:  Yes. 

The  adjournment  is  without  day,  I  take  it,  except  that  the  jury 
may  be  called  back  at  any  time  or  may  come  back  at  its  own  sugges¬ 
tion  for  any  further  instructions. 

Mr.  Smith:  That  is  usual.  They  are  sometimes  called  back  and 
they  sometimes  request  to  come  back. 

A  Jurors:  Who  will  deliver  the  record  to  us? 

Mr.  Smith :  These  maps  here  and  the  stenographic  report  will  be 
handed  to  you  by  the  stenographer.  That  is  the  usual  way,  at  any 
rate.  It  can  be  one  through  the  marshal  or  the  clerk,  if  he  wants  to 
do  it  that  way.  But  usually  the  stenographer  presents  to  the  jury 
the  stenographic  report  with  the  amount  of  the  stenographic  bill. 
That  is  what  is  usually  done;  and  he  will  have  custody  of  those  ex¬ 
hibits,  also,  and  he  can  transmit  them  to  you. 

The  Court :  Very  well ;  that  will  be  the  practice. 

A  Juror:  The  record  of  expenses — do  you  prepare  that? 

Mr.  Smith:  I  shall  do  it  just  by  a  memorandum  from  the  clerk’s 
office. 

The  Court:  All  right,  gentlemen,  that  seems  to  be  all. 

672  And  thereupon  and  before  the  cause  was  actually  submitted 
to  the  jury  the  parties  renewed  separately  and  severally  all 
of  the  exceptions  hereinbefore  set  out. 

And  thereupon,  on  the  7th  day  of  May,  1919,  the  cause  was  by  the 
Court  duly  submitted  to  the  jury  for  consideration. 

And  be  it  further  remembered  that  the  said  jury  again  came  into 
Court  before  Mr.  Chief  Justice  McCoy,  on  the  10th  day  of  Novem¬ 
ber,  1919,  and  presented  its  verdict,  which  as  far  as  here  material 
will  appear  in  the  transcript  of  record  upon  designation  of  the 
parties. 
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673  And  thereupon  the  Court  finally  discharged  the  said  jury. 

And  thereafter  on  the  first  day  of  December,  1919,  the 

Washington  Jockey  Club  Company,  a  corporation,  filed  under  special 
appearance  its  motion  to  vacate  the  said  verdict,  and  without  waiving 
its  said  special  appearance  or  motion  it  and  Dennis  J.  McCarthy, 
Robert  G.  Rind,  Mary  L.  Wetzler,  Ellen  Mason,  Emma  J.  Miller, 
Joshiah  S.  Tyree,  the  First  National  Bank  of  Yonkers,  a  corporation, 
Washington  Railway  &  Electric  Company,  a  corporation,  and  Po¬ 
tomac  Electric  Power  Company,  a  corporation,  separately  and  sev¬ 
erally  filed  objections  and  exceptions  to  the  said  verdict  and  motions 
to  vacate  the  same,  which  objections,  exceptions  and  motions  duly 
came  on  for  hearing  before  Mr.  Chief  Justice  McCoy  and  were  by 
him  on  the  25th  dav  of  July,  1921,  sustained  in  so  far  as  they  relate 
to  the  assessment  of  benefits  and  overruled  in  so  far  as  they  relate 
to  awards  of  damages,  and  at  the  same  time  the  Court  ordered  the 
summoning  of  a  new  jury  to  assess  benefits,  to  the  overruling  of 
which  objections  and  exceptions  and  motions  to  vacate  the  property 
owners  aforesaid  severally  and  separately  objected,  which  objections 
were  by  the  Court  overruled,  and  the  property  owners  severally  and 
separately  noted  exceptions,  which  were  by  the  (Yurt  allowed  and 
duly  entered  upon  its  minutes,  and  to  which  order  for  the  summon¬ 
ing  of  a  new  jury  the  property  owners  aforesaid  also  objected  on  the 
grounds  of  objections  to  the  summoning  of  a  jury  heretofore  stated 
in  this  bill  of  exceptions,  and  for  the  reason  that  the  record  is  not 
sufficient  to  support  the  proceeding,  and  for  the  reason  that  the  record 
is  not  sufficient  to  support  an  assessment  of  benefits,  which 

674  objections  were  by  the  Court  overruled,  to  which  rulings  of 
the  Court  the  property  owners  aforesaid  then  and  there  noted 

an  exception,  separately  and  severally,  which  was  by  the  Court  al¬ 
lowed  and  duly  entered  upon  its  minutes. 

And  be  it  further  remembered  that  the  said  cause  again  came  on 
for  hearing  before  Mr.  Justice  Bailey  on  the  22nd  day  of  October, 
1921  for  the  impaneling  of  a  jury,  George  P.  Barse,  Esq.,  appearing 
for  the  petitioners  and  the  same  appearances  as  heretofore  for  the 
property  owners,  when  each  and  every  of  the  separate  and  several 
objections  and  exceptions  heretofore  in  this  bill  of  exceptions  set  out 
and  noted  was  by  agreement  of  parties  and  order  of  the  Court  re¬ 
newed  and  again  noted,  allowed  by  the  Court  and  entered  upon  its 
minutes. 

And  thereupon  the  property  owners  objected  to  the  impaneling 
of  any  jury  on  the  grounds  that  there  was  no  authority  of  law  to 
confirm  the  verdict  in  part  as  to  damages  and  to  vacate  it  in  part  as  to 
benefits,  and  also  on  the  ground  that  under  Section  491D  of  the  Code 
as  amended  no  jury  could  be  impaneled  for  the  assessment  of  benefits 
because  they  could  not  take  an  oath  that  they  were  not  interested 
in  the  land  to  be  assessed  for  benefits,  which  objections  were  by  the 
Court  overruled  and  to  which  rulings  of  the  Court  the  property  own¬ 
ers  then  and  there  noted  an  exception  on  each  of  the  grounds  stated, 
which  exceptions  were  by  the  Court  allowed  and  duly  entered  upon 
its  minutes. 

And  thereupon  the  Court  impaneled  a  jury  of  five  men. 
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And  thereupon  the  cause  again  came  on  for  hearing  before 

675  Mr.  Justice  Bailey  and  a  jury  on  the  24th  day  of  April,  1922, 
whereupon  the  petitioners  offered  evidence  to  maintain  the 

issues  on  their  part  joined  tending  to  prove  the  benefits  which  will 
result  from  the  consummation  of  the  opening  widening  and  exten¬ 
sion  proposed  in  this  proceeding,  and  the  property  owners  objected 
to  testimony  so  offered  unless  accompanied  or  supported  by  evidence 
of  the  topographical  condition  of  each  separate  piece,  parcel  or  tract 
of  land  referred  to  as  assessable  for  benefits,  and  also  as  to  the  giving  r 
of  testimony  as  to  benefits  en  masse  from  the  Eastern  Branch  to  the 
District  Line  such  as  hereinbefore  in  this  bill  of  exceptions  set  out 
as  being  entirely  too  indefinite  and  uncertain,  which  objections  were 
by  the  Court  overruled,  and  to  which  rulings  of  the  Court  the  prop¬ 
erty  owners  then  and  there  separately  and  severally  noted  exceptions, 
which  were  by  the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon  the  petitioners  produced  as  a  witness  William 
J.  Latimer,  who  gave  testimony  tending  to  prove  that  he  was  an 
assistant  engineer  in  the  District  Surveyor’s  Office  and  he  produced 
a  plat  in  the  words,  figures  and  characters  following:  (See  map 
hereto  appended,  marked  “Insert  No.  3.”) 

676  Whereupon  the  following  occurred: 

“By  Mr.  Barse: 

Q.  Mr.  Latimer,  on  that  map  how  is  a  cut  indicated?  A.  Either 
with  the  letter  ‘C’  or  spell  it  out,  c-u-t. 

Q.  And  a  fill  is  indicated  how?  A.  With  an  ‘F’  or  Till’.  In  most 
places  the  word  is  spelled  out. 

Q.  And.  as  I  asked  you  before,  that  cut  and  fill  is  a  cut  and  fill 
which  will  widen  the  road  on  the  same  grade — on  the  now  established 
grade?  A.  Yes,  sir. 

Mr.  Barse:  Cross  examine. 

By  Mr.  Sullivan : 

Q.  It  does  not  involve  any  change  of  grade  at  all?  A.  No. 

Mr.  Barse:  All  right.  Mr.  Sullivan;  cross  examine. 

Mr.  Sullivan:  That  is  the  only  question  I  have  to  ask  him.” 

Which  plat  the  petitioners  thereupon  offered  in  evidence,  the 
witness  testifying  that  the  said  plat  showed  proposed  cuts  and  fills 
along  the  line  of  Bennings  Road  within  the  area  of  the  proposed 
condemnation,  but  that  at  certain  points  shown  on  the  plat  it  had 
not  been  determined  as  yet  whether  there  would  be  a  cut  or  a  fill 
or  cither  of  them,  to  the  offer  of  which  plat  the  property  owners  ob¬ 
jected  on  the  ground  that  the  same  was  incomplete,  which  objection 
was  by  the  Court  overruled,  and  to  which  ruling  of  the  Court  the 
property  owners  then  and  there  noted  an  exception  which 

677  was  by  the  Court  allowed  and  duly  entered  upon  its  minutes. 

And  thereupon  by  the  same  witness  the  petitioners  pro- 
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cluced  as  dedications  the  same  maps  or  plats  already  offered  in  this 
record  in  connection  with  the  testimony  of  Percy  R.  Skinner,  rep¬ 
resenting  the  subdivision  known  as  East  Side  Park,  and  comprising 
Squares  numbered  4494,  4495,  4507  and  4506  and  a  strip  of 
land  on  the  north  side  of  Benning  Road  and  to  the  south  of  said 
squares,  and  thereupon  the  petitioners  offered  the  same  in  evidence, 
as  showing  the  establishment  of  a  building  restriction  line  and  the 
consequent  dedication  of  a  strip  fifteen  feet  wide  along  the  south 
side  of  said  squares  and  abutting  upon  the  north  side  of  Benning 
Road,  as  a  building  restriction  area  in  accordance  with  the  provisions 
of  the  Act  of  May  31,  1900  (31  Stats,  at  Large  248)  and  that  said 
dedicated  strip,  under  the  provisions  of  said  Act  of  May  31,  1900, 
brought  Benning  Road  at  that  point  to  the  width  of  one  hundred 
and  ten  feet  as  required  by  the  plans  for  a  permanent  system  of  high¬ 
ways  in  the  District  of  Columbia  and  necessary  in  order  to  main¬ 
tain  said  proceeding  as  then  pending.  Whereupon  certain  property 
owners  objected  to  the  admission  of  said  plat  in  evidence,  on  the 
grounds,  first,  that  the  Act  of  March  4,  1913  (37  Stats,  at  Large 
949)  authorizes  the  Commissioners  of  the  District  of  Columbia  to 
open,  widen  and  extend  streets  and  roads  in  aecordance  with  the 
plans  for  the  establishment  of  a  permanent  system  of  highways  as 
provided  by  the  Act  of  March  2,  1893,  as  amended  by  the  Act  of 
June  28,  1898,  and  that  the  said  Act  of  March  4,  1913,  under  which 
proceedings  in  the  above  entitled  cause  had  been  brought  did  not 
mention  the  Act  of  May  31,  1900  as  an  amendment  to  said  Acts 
establishing  said  highway  system  nor  mention  anv  other  Acts  amend¬ 
ing  same  and  that  said  Act  of  1900  did  not  make  reference  to  said 
Acts  of  1893  or  of  1898,  and  was  not  in  fact  nor  in  law  an  amend¬ 
ment  of  the  said  Acts  of  1893  and  1898  or  either  of  them,  and  that 
therefore,  inasmuch  as  there  had  been  no  dedication  of  the  fifteen  , 
foot  strip  as  a  highwav  in  accordance  with  the  Acts  providing  for 
a  permanent  system  of  highways,  the  dedication  of  a  building  re¬ 
striction  area  under  the  Act  of  1900  was  not  the  dedication 
678  of  land  for  a  public  highway  as  required  under  the  permanent 
system  of  highways,  and  consequently  Benning  Road,  at  tho 
point  in  question,  would  not  be  one  hundred  and  ten  feet  in  width 
but  would  only  be  ninety-five  feet  wide,  and  that  consequently  said 
map,  for  the  purpose  offered  was  inadmissible;  and  second,  that  tho 
map  in  question  showed  on  its  face  that  it  did  not  comply  with  tho 
Act  of  May  31, 1900,  in  that  it  did  not  show  any  dedications,  nor  any 
of  the  agreements  required  by  said  Act  of  May  31,  1900.  and  there¬ 
fore  was  inadmissible  in  evidence.  Whereupon  after  full  argument 
the  Court  sustained  said  objections  and  refused  to  admit  said  plat 
in  evidence,  to  which  ruling  petitioners  thereupon  noted  an  excep¬ 
tion,  on  the  grounds,  first,  that  a  dedication  of  a  building  restriction 
area  in  accordance  with  the  Act  of  Mav  31,  1900  was  sufficient, 
under  the  law,  as  a  dedication  of  land  for  public  highways  in  ac¬ 
cordance  with  the  plan  for  a  permanent  system  of  high  wavs,  and 
second,  that  the  said  plat  did  show  a  dedication  of  a  building  re¬ 
striction  area  in  accordance  with  said  Act  of  Mav  31,  1900  and  in 
compliance  with  the  requirements  thereof;  and  in  that  connection, 
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in  the  course  of  the  argument,  counsel  for  petitioners  offered  in 
evidence,  without  objection,  section  11  of  the  regulations  promulgated 
by  the  Commissioners  of  the  District  of  Columbia  respecting  the 
platting  and  subdivision  of  land  in  the  District  of  Columbia  in  the 
words  and  figures  following: 

“E.  D.  18302-13. 


Ordered : 


Executive  Office, 

Commissioners  of  the  District  of  Columbia, 

Washington. 

January  30,  1907. 


That  the  general  orders  regulating  the  platting  and  subdividing 
of  lands  and  grounds  in  the  District  of  Columbia  made  and  pro¬ 
mulgated  April  10,  1899,  are  hereby  amended  as  follows: 

*  *  *  *  *  *  * 


By  adding  thereto  a  new  section  to  be  known  as  section  11,  reading 
as  follows: 


Sec.  11.  That  under  the  authority  conferred  in  section  2  of 
an  act  of  Congress  entitled  ‘an  act  to  regulate  the  grades  of  20th 
street,  and  for  other  purposes’  approved  May  31,  1900,  the  Com¬ 
missioners  of  the  District  of  Columbia  hereby  make  and  promulgate 
the  following  general  orders  to  regulate  the  dedication  of  streets 
in  subdivisions  in  conformity  with  the  Highway  Extension  Plans: 
Streets  shown  on  said  plans  with  a  proposed  width  of  90  feet,  100 
feet,  110  feet,  and  120  feet  may  be  accepted  with  a  width 
679  of  30  feet  less  than  these  established  widths,  provided  that  the 
parties  dedicating  the  same  agree  to  establish  building  re¬ 
striction  lines  to  agree  with  the  street  lines  as  shown  on  said  plans; 
that  streets  of  130  feet  width  will  be  accepted  with  a  width  of  90 
feet,  and  streets  of  160  feet  with  a  width  of  100  feet  subject  to  the 
same  proviso;  and  provided  further;  That  the  space  between  the 
street  lines,  as  established  under  the  terms  hereof,  and  the  building 
restriction  lines  shall  be  considered  as  private  property  set  aside  and 
to  be  used  for  parking  purposes;  and  provided  further,  That  the 
parties  so  dedicating  shall  agree  that  said  parking  shall  be  subject  to 
the  regulations  of  said  Commissioners  in  regard  to  height  of  park¬ 
ing  and  the  projection  of  buildings  beyond  the  building  line,  and 
that  the  District  of  Columbia  shall  have  a  right  of  way  through  said 
parking  for  sewers  and  water  mains  free  of  costs,  and  to  lay 
thereon  sidewalks,  if,  in  the  judgment  of  said  Commissioners,  the 
space  between  street  lines  is  not  sufficient  to  admit  the  construction 
of  such  sidewalks  within  said  lines. 

Official  copy  furnished  “Surveyor,  D.  C.” 

By  order: 

(Signed)  WILLIAM  TYNDALL, 

Secretary ” 
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and  third;  that  neither  the  persons  who  had  made  said  subdivision, 
nor  their  successors  in  interest,  were  contesting  the  validity  of  said 
subdivision  or  said  alleged  dedication,  and  that  even  if  they  should 
attempt  to  do  so  they  would  be  estopped,  and  that  inasmuch  as  the 
property  owners  who  were  objecting  to  the  admission  of  said  plat 
in  evidence  for  the  reason  stated  by  them,  had  admitted,  in  open 
Court,  by  their  counsel,  that  they  had  no  interest  in  the  lands  em¬ 
braced  in  said  subdivision,  therefore  said  objecting  property  own¬ 
ers  had  no  standing  ip  this  proceeding  with  reference  to  the  making 
of  said  objections, — which  exceptions  were  by  the  Court  allowed 
and  duly  entered  upon  its  minutes. 

Whereupon  to  further  sustain  the  admissibility  in  evidence  of 
said  plat,  petitioners  asked  the  witness  Latimer  the  following  ques¬ 
tion: 

“Mr.  Latimer,  with  reference  to  dedications  of  streets  beyond  the 
city  limits,  and  in  accordance  with  this  Act  of  May  31,  1900,  about 
which  we  have  been  talking,  what  is  the  practice  of  the  Commission¬ 
ers  as  to  accepting  platted  subdivisions  on  which  are  shown  building 
restriction  lines,  which  platted  subdivisions  are  offered  after  May 
31,  1900?” 

'  * 

to  which  question  objection  by  said  property  owners  was  made  and 
by  the  Court  sustained,  to  which  ruling  petitioners  noted  an  ex¬ 
ception  and  as  ground  thereof  stated  to  the  Court  as  follows: 

“Mr.  Barse:  If  the  Court  please,  I  should  like  to  say  that  we  offer 
to  show  that  it  has  been  the  practice  of  parties  offering  subdivisions 
to  make  the  agreement  by  acts — the  act  of  offering  a  platted  sub¬ 
division  and  the  act  of  the  Commissioners  accepting  it,  and  that 
on  the  theory  that  the  Commissioners  have  no  power  to  accept  a  sub¬ 
division  that  does  not  comply  with  the  statute. 

080  “Mr.  Sullivan:  We  agree  with  that.  We  claim  that  the 
subdivision  was  not  properly  received  at  all. 

“The  Court:  Objection  sustained.”, 

which  exception  was  by  the  Court  allowed  and  duly  entered  upon  its 
minutes. 

And  thereupon  the  petitioners  announced  their  inability  to  pro¬ 
duce  further  testimony  to  prove  a  width  of  1 10  feet  to  or  of  Benning 
Road  at  the  point  mentioned. 

And  thereupon,  upon  motion  of  the  said  objecting  property  own¬ 
ers,  the  Court,  on  the  22nd  day  of  May,  1922,  entered  an  order  dis¬ 
missing  the  entire  proceedings  in  said  cause,  both  as  to  damages  and 
benefits,  to  which  the  petitioners  noted  an  exception  upon  the  several 
grounds  hereinbefore  enumerated,  which  exception  was  by  the  Court 
allowed  and  duly  entered  upon  its  minutes. 

And  be  it  further  remembered  that  the  foregoing  comprises  the 
substance  of  all  the  testimony  given  and  all  the  proceedings  had  in 
the  above  entitled  cause  in  connection  with  the  several  exceptions 
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set  out  in  the  foregoing  bill,  and  that  each  of  the  said  several  excep¬ 
tions  were  so  taken  at  the  time  hereinbefore  stated,  relative  thereto, 
and  was  at  the  time  of  the  taking  thereof,  respectively,  and  separately 
and  severally  duly  noted  on  the  minutes  of  the  Court  by  the  Justice 
then  and  there  presiding,  and  at  the  request  of  the  petitioners  the 
Court  does  hereby  sign  and  seal  this,  their  bill  of  exceptions,  and 
hereby  makes  the  same  a  part  of  the  record,  which  is  accordingly 
done  this  28  day  of  June,  A.  D.,  1923,  now  for  then. 

F  L.  SIDDONS, 

Justice . 

0.  K. 

W.  C.  SULLIVAN, 

A  tty.  for  Various  Parties  as  of  Record. 


(Here  follow  diagrams  marked  pages  681,  682,  and  683.) 


684  [Endorsed:]  District  Court,  No.  1296.  In  re:  In  the  mat¬ 
ter  of  the  opening,  widening  and  extension  of  Benning  Road, 
from  15th  street  to  Oklahoma  Avenue,  to  a  width  of  110  feet  in  the 
District  of  Columbia.  Bill  of  exceptions.  F.  H.  Stephens,  George 
P.  Barse,  Attorneys  for  Petitioners. 

Endorsed  on  cover:  District  of  Columbia,  Supreme  Court.  No. 
4051.  Cuno  H.  Rudolph  et  al.,  appellants,  vs.  Emma  J.  Miller  et  al. 
Court  of  Appeals,  District  of  Columbia.  Filed  Oct.  8,  1923.  Henry 
W.  Hodges,  clerk. 
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came  an  integral  part  of  said  contract .  14 

(C)  As  between  two  constructions  of  the  contract  of 

subdivision,  one  of  which  will  hold  the  same  to 
be  illegal  and  the  other  of  which  will  hold  it  to 
be  legal,  the  court  should  give  the  contract  that 
construction  which  will  uphold  its  legality....  18 

(D)  As  between  two  constructions  of  the  contracts 

of  subdivision,  one  of  which  will  make  the  con¬ 
tracts  enforceable  and  effectuate  the  intention 
of  the  parties  and  the  other  of  which  will  make 
the  contract  unenforceable  and  meaningless,  the 
court  should  give  the  construction  which  will 
render  them  enforceable .  21 

(E)  By  subdividing  the  land  into  “lots,  squares,  pub¬ 

lic  alleys,  and  public  highways  as  shown 
hereon,”  the  use  of  the  word  “highways”  ex¬ 
pressed  an  intention  of  compliance  with  the  act 
of  May  31,  1900 .  23 

III.  The  property  owners  now  objecting  to  the  plats  of  sub¬ 

division  are  not  the  property  owners  who  made 
the  subdivision,  nor  their  successors  in  interest, 
and,  therefore,  have  no  standing  in  court  in  relation 
to  the  sufficiency  of  such  dedication .  25 

IV.  The  court  committed  error  in  refusing  to  permit  the 


witness  Latimer  to  testify  as  to  the  practice  of  the 
Commissioners  in  accepting  plats  of  subdivision  and 
dedication  after  the  act  of  May  31.  1900 . .26 
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OCTOBER  TERM,  1923. 


No.  4051. 


CUNO  H.  RUDOLPH,  JAMES  F.  OYSTER,  and 
CHARLES  KELLER,  Commissioners  of  the  District 
of  Columbia,  Appellants, 

versus 

EMMA  J.  MILLER,  ELLEN  MASON,  MARY  L. 
WETZLER,  ET  AL.,  Appellees. 


BRIEF  FOR  APPELLANTS. 


Statement  of  Case. 

A  petition  for  the  condemnation  of  the  land  necessary  for 
the  widening  of  Benning  Road  northeast  from  loth  Street  to 
Oklahoma  Avenue  to  a  width  of  110  feet  was  filed  in  the 
Supreme  Court  of  the  District  of  Columbia  on  March  26, 
1917,  entitled  District  Court,  No.  1296  (Record,  page  1). 
By  reference  to  the  plat  marked  Exhibit  D.  C.  1  (Record, 


In 


2 


page  10)  the  ground  to  be  condemned  will  be  found  to  be 
indicated  by  the  portion  colored  in  brown.  It  will  be  noted 
from  the  subdivisions  represented  by  squares  4507,  4506, 
4494,  and  4495  that  a  building-restriction  line  is  shown 
across  the  lots  facing  Benning  Road,  and  that  this  building- 
restriction  line  corresponds  to  the  line  of  the  street  as  it  is  pro¬ 
posed  to  be  widened  to  its  width  of  110  feet.  As  will  be 
hereafter  more  fully  indicated,  it  is  this  building-restriction 
area  15  feet  in  width  which  is  involved  in  the  present  appeal 
so  far  as  this  brief  is  concerned,  the  Commissioners,  in  pre¬ 
paring  the  plat  of  condemnation,  not  having  colored  said 
15-foot  strip  for  the  purpose  of  condemnation  for  the  rea¬ 
son  that  according  to  their  interpretation  of  the  subdivision 
and  of  the  law  said  building-restriction  area  was  considered 
as  constituting  a  dedicated  highway  so  far  as  necessary  in 
the  condemnation  proceedings.  The  20-foot  strip  immedi¬ 
ately  south  of  the  building-restriction  area  and  abutting 
immediately  upon  the  30-foot  area  constituting  the  right  of 
way  of  the  Washington  Railway  &  Electric  Company  is  not 
brought  into  question  in  the  proceeding  at  this  time  and  is 
considered  as  ground  dedicated  for  a  highway  by  virtue  of  the 
subdivision  plat. 

The  jury  reported  its  verdict  of  damages  and  benefits  on 
the  10th  day  of  November,  1919,  the  same  consisting  of 
schedule  No.  1,  damages,  and  schedule  No.  2,  benefits  (Rec¬ 
ord,  pages  41  to  284). 

Objections  and  exceptions  to  the  verdict  and  various  mo¬ 
tions  to  vacate  the  same  were  filed  by  numerous  property 
owners  (Record,  pages  285  to  320). 

A  motion  to  ratify  and  confirm  the  verdict  notwithstand¬ 
ing  the  objections  and  exceptions  and  motions  to  vacate  was 


filed  by  the  Commissioners  of  the  District  (Record,  page 
321),  and,  after  due  consideration,  the  court,  on  July  25, 
1921,  entered  an  order  overruling  the  objections  and  ex¬ 
ceptions  in  so  far  as  the  same  related  to  awards  of  damages 
and  sustained  some  of  the  objections  and  exceptions  so  far 
as  related  to  the  assessments  of  benefits  and  set  aside  the  as¬ 
sessment  of  benefits  and  ordered  that  a  new  jury  be  em¬ 
paneled  to  assess  the  benefits,  the  order  providing  that  if  the 
verdict  as  to  the  benefits  should  be  finally  ratified  and  con¬ 
firmed  the  verdict  already  returned  as  to  damages  should  be 
simultaneously  ratified  and  confirmed,  but  if  the  verdict  as 
to  benefits  should  not  be  ratified  and  confirmed  the  entire 
proceeding  should  then  be  dismissed  (Record,  page  322). 

A  jury  was  duly  appointed,  and  on  April  24,  1922,  the 
case  came  on  for  hearing  with  reference  to  the  assessment 
of  benefits  (Record,  page  389).  . 

And  thereupon  the  petitioners  produced  the  subdivision 
maps  or  plats  known  as  East  Side  Park,  comprising  squares 
4494,  4495,  4507,  and  4506,  already  referred  to,  and  the 
strip  of  land  on  the  north  side  of  Benning  Road  and  to  the 
south  of  said  squares,  one  of  said  plats  of  subdivision  having 
been  made  by  Lemuel  H.  Trippett,  trustee,  and  the  other 
having  been  made  by  Nathaniel  Wilson  (see  plats  in  appen¬ 
dix  of  record  following  page  393),  said  plats  being  offered 
in  evidence  (Record,  page  390)  as  showing  the  establishment 
of  a  building-restriction  line  and  the  consequent  dedication 
of  a  strip  15  feet  wide  along  the  south  side  of  said  squares 
and  abutting  upon  the  north  side  of  Benning  Road  as  a 
building-restriction  area  in  accordance  with  the  provisions 
of  the  Act  of  May  31,  1900  (31  Stats,  at  Large,  248),  and 

.  i 

that  said  dedicated  strip,  under  the  provisions  of  said  Act  of 
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May  31,  1900,  brought  Benning  Road  at  that  point  to  the 
width  of  110  feet,  as  required  by  the  plans  for  a  permanent 
system  of  highways  in  the  District  of  Columbia  and  necessary 
in  order  to  maintain  said  proceeding  as  then  pending. 
Whereupon  certain  property  owners  objected  to  the  ad¬ 
mission  of  said  plat  in  evidence  on  the  grounds,  first,  that 
the  Act  of  March  4,  1913  (37  Stats,  at  Large,  949),  author¬ 
izes  the  Commissioners  of  the  District  of  Columbia  to  open, 
widen,  and  extend  streets  and  roads  in  accordance  with 
the  plans  for  the  establishment  of  a  permanent  system  of 
highways  as  provided  by  the  Act  of  March  2,  1893,  as 
amended  by  the  Act  of  June  28,  1898,  and  that  the  said  Act 
of  March  4,  1913,  under  which  proceedings  in  the  above- 
entitled  cause  had  been  brought,  did  not  mention  the  Act 
of  May  31,  1900,  as  an  amendment  to  said  acts  establishing 
said  highway  system,  nor  mention  any  other  acts  amending 
same,  and  that  said  Act  of  1900  did  not  make  reference  to 
said  Acts  of  1893  or  of  1898,  and  was  not  in  fact  or  in  law 
an  amendment  of  the  said  Acts  of  1893  and  1898  or  either  of 
them,  and  that  therefore,  inasmuch  as  there  had  been  no 
dedication  of  the  15-foot  strip  as  a  highway  in  accordance 
with  the  acts  providing  for  a  permanent  system  of  highways, 
the  dedication  of  a  building-restriction  area  under  the  Act 
of  1900  was  not  the  dedication  of  land  for  a  public  highway 
as  required  under  the  permanent  system  of  highways,  and 
consequently  Benning  Road,  at  the  point  in  question  would 
not  be  110  feet  in  width,  but  would  only  be  95  feet  wide,  and 
that  consequently  said  map,  for  the  purpose  offered,  was  inad¬ 
missible  ;  and,  second,  that  the  map  in  question  showed  on  it* 
face  that  it  did  not  comply  with  the  Act  of  May  31,  1900, 
in  that  it  did  not  show  any  dedications  nor  any  of  the  agree- 


ments  required  by  said  Act  of  May  31,  1900,  and  therefore 
was  inadmissible  in  evidence.  Whereupon,  after  full  argu¬ 
ment,  the  court  sustained  said  objections  and  refused  to  ad¬ 
mit  said  plats  in  evidence,  to  which  ruling  petitioners  there¬ 
upon  noted  an  exception  on  the  grounds,  first,  that  a  dedica¬ 
tion  of  a  building-restriction  area  in  accordance  with  the  Act 
of  May  31,  1900,  was  sufficient,  under  the  law,  as  a  dedica¬ 
tion  of  land  for  public  highways  in  accordance  with  the  plan 
for  a  permanent  system  of  highways;  and,  second,  that  the 
said  plat  did  show  a  dedication  of  a  building-restriction  area 
in  accordance  with  said  Act  of  May  31,  1900,  and  in  compli¬ 
ance  with  the  requirements  thereof,  and  in  that  connection, 
in  the  course  of  the  argument,  counsel  for  petitioners  offered 
in  evidence,  without  objection,  section  11  of  the  regulations 
promulgated  by  the  Commissioners  of  the  District  of  Colum¬ 
bia  respecting  the  platting  and  subdivision  of  land  in  the 
District  of  Columbia  in  the  words  and  figures  following: 

“E.  D.  18302-13. 

“Executive  Office, 

“Commissioners  of  the  District  of  Columbia, 

“Washington. 

“January  30,  1907. 

“Ordered : 

“That  the  general  orders  regulating  the  platting 
and  subdividing  of  lands  and  grounds  in  the  District 
of  Columbia  made  and  promulgated  April  10,  1899, 
are  hereby  amended  as  follows 


By  adding  thereto  a  new  section  to  be  known  as  section  11, 
reading  as  follows: 

“Sec.  11.  That  under  the  authority  conferred  in 
section  2  an  act  of  Congress  entitled  ‘an  act  to  regulate 
the  grades  of  20th  street,  and  for  other  purposes/  ap¬ 
proved  May  31,  1900,  the  Commissioners  of  the  Dis¬ 
trict  of  Columbia  hereby  make  and  promulgate  the 
following  general  orders  to  regulate  the  dedication 
of  streets  in  subdivisions  in  conformity  with  the  High¬ 
way  Extension  Plans:  Streets  shown  on  said  plans 
with  a  proposed  width  of  90  feet,  100  feet,  110  feet, 
and  120  feet  may  be  accepted  with  a  width  of  30  feet 
less  than  these  established  widths,  provided  that  the 
parties  dedicating  the  same  agree  to  establish  build¬ 
ing  restriction  lines  to  agree  with  the  street  lines  as 
shown  on  said  plans;  that  streets  130  feet  wide  will 
be  accepted  with  a  width  of  90  feet,  and  streets  of  160 
feet  with  a  width  of  100  feet  subject  to  the  same  pro¬ 
viso;  and  provided,  further,  That  the  space  between 
the  street  lines,  as  established  under  the  terms  hereof, 
and  the  building  restriction  lines  shall  be  considered 
as  private  property  set  aside  and  to  be  used  for  park¬ 
ing  purposes;  and  provided  further,  That  the  parties 
so  dedicating  shall  agree  that  said  parking  shall  be 
subject  to  the  regulations  of  said  Commissioners  in 
regard  to  height  of  parking  and  the  projection  of 
buildings  beyond  the  building  line,  and  that  the  Dis¬ 
trict  of  Columbia  shall  have  a  right  of  way  through 
said  parking  for  sewers  and  water  mains  free  of  costs, 
and  to  lay  thereon  sidewalks,  if,  in  the  judgment  of 
said  Commissioners,  the  space  between  street  lines  is 
not  sufficient  to  admit  the  construction  of  such  side¬ 
walks  within  said  lines. 

Official  copy  furnished  ‘Surveyor,  D.  C.' 

By  order: 

(Signed)  WILLIAM  TYNDALL, 

Secretary  ” 


and,  third,  that  neither  the  persons  who  had  made  said  sub¬ 
divisions,  nor  their  successors  in  interest,  were  contesting  the 
validity  of  said  subdivision  or  said  alleged  dedication,  and 
that  even  if  they  should  attempt  to  do  so  they  would  be 
estopped,  and  that  inasmuch  as  the  property  owners  who 
were  objecting  to  the  admission  of  said  plat  in  evidence  for 
the  reason  stated  by  them  had  admitted  in  open  court,  by 
their  counsel,  that  they  had  no  interest  in  the  lands  embraced 
in  said  subdivision,  therefore  said  objecting  property  owners 
had  no  standing  in  this  proceeding  with  reference  to  the 
making  of  said  objections,  which  exceptions  were  by  the 
court  allowed  and  duly  entered  upon  its  minutes. 

Whereupon,  to  further  sustain  the  admissibility  in  evi¬ 
dence  of  said  plat,  petitioners  asked  the  witness  Latimer  the 
following  question: 

“Mr.  Latimer,  with  reference  to  dedications  of 
streets  beyond  the  city  limits,  and  in  accordance  with 
this  Act  of  May  31,  1900,  about  which  we  have  been 
talking,  what  is  the  practice  of  the  Commissioners  as 
to  accepting  platted  sbdivisions  on  which  are  shown 
building  restriction  lines,  which  platted  subdivisions 
are  offered  after  May  31,  1900?” 

to  which  question  objection  by  said  property  owners  was 
made  and  by  the  court  sustained,  to  which  ruling  petitioners 
noted  an  exception  and  as  ground  thereof  stated  to  the  court 
as  follows: 

“Mr.  Barse:  If  the  court  please,  I  should  like  to 
say  that  we  offer  to  show  that  it  has  been  the  practice 
of  parties  offering  subdivisions  to  make  the  agree¬ 
ment  by  acts — the  act  of  offering  a  platted  subdi¬ 
vision  and  the  act  of  the  Commissioners  accepting  it, 


and  that  on  the  theory  that  the  Commissioners  have 
no  power  to  accept  a  subdivision  that  does  not  comply 
with  the  statute. 

“Mr.  Sullivan:  We  agree  with  that.  We  claim 
that  the  subdivision  was  not  properly  received  at  all. 

“The  Court:  Objection  sustained. ” 

which  exception  was  by  the  court  allowed  and  duly  entered 
upon  its  minutes. 

And  thereupon  the  petitioners  announced  their  inability 
to  produce  further  testimony  to  prove  a  width  of  110  feet  to 
or  of  Benning  Road  at  the  point  mentioned. 

And  thereupon,  upon  motion  of  the  said  objecting  prop¬ 
erty  owners,  the  court,  on  the  *22d  day  of  May,  1922,  en¬ 
tered  an  order  dismissing  the  entire  proceedings  in  said 
cause,  both  as  to  damages  and  benefits,  to  which  the  petition¬ 
ers  noted  an  exception  upon  the  several  grounds  hereinbefore 
enumerated,  which  exception  was  by  the  court  allowed  and 
duly  entered  upon  its  minutes,  the  order  dismissing  being 
shown  in  the  record  on  page  325. 

Assignment  of  Errors. 

The  court  erred : 

“1.  In  refusing  to  admit  in  evidence  the  maps  or 
plats  showing  the  subdivisions  known  as  East  Side 
Park  and  comprising  squares  numbered  4494,  4495, 
4507,  4506,  and  a  strip  of  land  on  the  north  side  of 
Benning  Road  to  the  south  of  said  squares,  offered  by 
the  petitioners  for  the  purpose  of  showing  the  estab¬ 
lishment  of  a  building  restriction  line  and  the  conse¬ 
quent  dedication  of  a  strip  of  land  15  feet  wide  along 
the  south  side  of  said  squares  and  abutting  upon  the 


north  side  of  Benning  Road,  as  a  building  restriction 
area  in  accordance  with  the  provisions  of  the  Act  of 
May  31,  1900  (31  Stats,  at  Large,  248),  and  that  said 
dedicated  strip,  under  the  provisions  of  said  Act  of 
May  31,  1900,  brought  Benning  Road  at  that  point 
to  a  width  of  110  feet  as  required  by  the  plans  for  a 
permanent  system  of  highways  in  the  District  of  Co¬ 
lumbia. 

“2.  In  refusing  to  admit  in  evidence  the  testimony 
of  the  witness  Latimer  as  to  the  practice  of  the  Com¬ 
missioners  of  the  District  of  Columbia  in  accepting 
platted  subdivisions  on  which  are  shown  building  re¬ 
striction  lines,  subsequent  to  the  Act  of  May  31,  1900, 
and  under  the  provisions  thereof,  offered  by  the  peti¬ 
tioners  further  to  sustain  the  admissibility  in  evidence 
of  the  said  subdivision  plats  of  said  East  Side  Park. 

“3.  In  dismissing  the  proceedings,  both  as  to  dam¬ 
ages  and  as  to  benefits,  upon  petitioners  having  an¬ 
nounced  in  open  court  their  inability  to  produce  fur¬ 
ther  testimony  to  prove  a  width  of  110  feet  to  or  of 
Benning  Road  at  the  point  embraced  by  said  subdivi¬ 
sion  plats  of  East  Side  Park.” 

ARGUMENT. 

I. 

The  dedication  of  the  building-restriction  area,  by 

THE  ESTABLISHMENT  OF  BUILDING-RESTRICTION  LINES,  UNDER 
THE  PROVISIONS  OF  THE  ACT  OF  MAY  31,  1900,  IS  SUFFICIENT 
AS  A  DEDICATION  OF  LAND  FOR  PUBLIC  HIGHWAYS  IN  ACCORD¬ 
ANCE  WITH  THE  PLAN  FOR  A  PERMANENT  SYSTEM  OF  HIGH¬ 
WAYS. 

One  of  the  objections  of  the  property  owners  to  the  admis¬ 
sion  in  evidence  of  said  subdivision  plats  was  that  the  Act 
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of  March  4,  1913  (37  Stats,  at  Large,  949),  under  which  the 
condemnation  proceeding  was  instituted,  authorized  the  Com¬ 
missioners  of  the  District  to  open,  widen,  and  extend  streets 
in  accordance  with  the  plans  for  the  establishment  of  the 
permanent  system  of  highways  provided  for  by  the  Act  of 
March  2, 1893,  as  amended  by  the  Act  of  June  28,  1898,  and 
that  inasmuch  as  the  Act  of  March  4,  1913,  did  not  mention 
the  Act  of  May  31,  1900,  as  an  amendment  to  said  acts  estab¬ 
lishing  the  highways  system,  nor  mention  any  other  acts 
amending  the  same,  and  that  the  Act  of  1900  did  not  make 
reference  to  the  Acts  of  1893  or  1898,  that  therefore  a  dedi¬ 
cation  of  the  15-foot  strip  as  a  building-restriction  area  un¬ 
der  the  Act  of  May  31,  1900,  was  not  a  dedication  of  land  for 
a  highway  in  accordance  with  the  Acts  of  1893  and  1898, 
and  that  therefore  Benning  Load  at  that  point  would  not  be 
110  feet  in  width,  but  would  only  be  95  feet  wide. 

In  answer  to  this  it  may  be  observed,  in  the  first  place, 
that  the  Act  of  May  31,  1900  (quoted  below),  does  not  have 
reference  to  the  condemnation  of  highways  at  all,  and  in  this 
proceeding  no  attempt  was  made  to  condemn  the  15-foot 
strip  constituting  the  building-restriction  area. 

The  Act  of  March  4, 1913,  does  require  that  in  condemning 
land  for  streets  the  streets  so  condemned  shall  be  in  ac¬ 
cordance  with  the  plans  adopted  under  the  Acts  of  1893  and 
1898.  It  is  not  denied,  so  far  as  the  present  discussion  is 
concerned,  that  the  lines  of  Benning  Road,  so  far  as  proposed 
to  be  condemned are  in  accordance  with  those  plans,  and 
therefore  the  Commissioners  are  properly  proceeding  under 
the  Act  of  March  4,  1913. 

In  the  second  place,  answering  the  contention  that  the 
dedication  of  the  15-foot  strip  as  a  building-restriction  area , 
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under  the  act  of  May  31,  1900,  was  not  a  dedication  of  land 
for  a  highway  in  accordance  with  the  acts  providing  for  a 
permanent  system  of  highways,  it  may  be  stated  that  Con¬ 
gress  itself  has  specifically  provided  that  the  building-restric- 
tion  area  under  said  act  is: 

“In  accordance  with  the  plans  for  the  permanent 
system  of  highways.” 

Section  2  of  that  act  is  as  follows : 

“Sec.  2.  That  in  order  to  facilitate  the  extension 
of  streets  and  encourage  the  donation  of  land  in  ac¬ 
cordance  with  the  plans  for  the  permanent  system  of 
highways,  the  Commissioners  of  the  District  of  Co¬ 
lumbia  be,  and  they  are  hereby,  authorized,  whenever 
in  their  judgment  it  may  seem  proper,  to  accept  the 
dedication  of  streets  shown  on  said  plans,  and  record 
same,  under  the  following  conditions,  namely:  Streets 
which  are  shown  as  ninetv  feet  in  width  on  said 
plans  may  be  accepted  with  a  width  of  not  less  than 
sixty  feet:  Provided,  That  the  parties  dedicating  same 
agree  to  establish  building  restriction  lines  to  agree 
with  the  street  lines  as  shown  on  said  plans ;  and  streets 
shown  on  said  plans  as  one  hundred  and  twenty  feet 
or  more  in  width  may  be  accepted  with  a  width  of  not 
less  than  ninety  feet :  Provided,  That  the  parties  dedi¬ 
cating  same  agree  to  establish  building  restriction  lines 
to  agree  with  the  street  lines  as  shown  on  said  plans : 
And  provided  further.  That  the  space  between  the 
street  lines,  as  established  under  the  terms  hereof,  and 
the  building  restriction  lines  shall  be  considered  as  . 
private  property  set  aside  and  to  be  used  for  parking 
purposes:  But  provided  further,  That  the  parties  so 
dedicating  shall  agree  that  said  parking  shall  be  sub¬ 
ject  to  the  regulations  of  said  Commissioners  in  regard 
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to  height  of  parking  and  the  projection  of  buildings 
beyond  the  building  line,  and  that  the  District  of  Co¬ 
lumbia  shall  have  a  right  of  way  through  said  parking 
for  sewers  and  water  mains  free  of  cost,  and  to  lay 
thereon  sidewalks,  if,  in  the  judgment  of  said  Com¬ 
missioners,  the  space  between  street  lines  is  not  suffi¬ 
cient  to  admit  the  construction  of  such  sidewalks 
within  said  lines. 

“Approved,  May  31,  1900.” 

II. 

The  plats  of  subdivision  did  show  a  dedication  of  a 

BUILDING-RESTRICTION  AREA  IN  ACCORDANCE  WITH  THE  ACT 

of  May  31,  1900. 

A.  The  Act  of  May  31,  1900,  n°l  require  that  the 
agreement  of  the  parties  dedicating Athe  building-restriction 
area  shall  be  subject  to  the  regulations  of  the  Commissioners 
as  to  the  laying  of  sidewalks,  sewers,  and  water  mains  and  so 
forth,  shall  be  in  writing . 

The  Act  of  May  31,  1900,  does  require  the  dedicating  par¬ 
ties  to  agree  that  the  building-restriction  area  shall  be  sub¬ 
ject  to  the  regulations  of  the  Commissioners  in  regard  to  the 
height  of  parking,  the  projection  of  buildings  beyond  the 
line,  rights  of  way  for  sewers  and  water  mains,  and  the  right 
of  the  District  to  lay  sidewalks  thereupon,  if  necessary  in  the 
judgment  of  the  Commissioners.  The  act  does  not  require, 
however,  that  such  agreement  shall  be  in  writing,  and  conse¬ 
quently  it  may  be  shown  from  the  surrounding  circumstances 
and  the  acts  of  the  parties. 

The  plat  did,  of  course,  in  express  language  and  in  design, 
provide  building-restriction  lines,  and,  by  well-settled  con- 


struction,  the  space  between  those  lines  is  considered  the 
dedication  of  a  building-restriction  area. 

As  was  said  in  City  of  Caruthersville  vs.  Huffman,  171 
S.  W.,  323 ;  262  Mo.,  367 : 

“In  construing  plats  of  this  character  we  must 
give  effect  to  the  plain  meaning  and  intent  they  ex¬ 
hibit  by  their  outlines  as  well  as  by  their  words 
*  *  *.  This  plat  expressed  in  its  outlines  more 

certainly  than  it  could  have  expressed  in  words  what 
portions  Were  to  be  sold  or  used  as  lots  and  what  por¬ 
tions  were  intended  to  be  used  as  streets  and  al¬ 
leys  *  * 

Again,  in  Ingraham  vs.  Brown,  83  N.  E.,  156,  157 ;  231 
Ill.,  256: 

“In  order  to  show  the  intention  to  dedicate  said 
strip  to  the  public  as  a  street,  it  was  not  necessary  that 
the  strip  be  named  as  a  street,  as  such  intention  may 
be  established  in  any  conceivable  way  by  which  it 
may  be  made  manifest  that  it  was  intended  to  set  said 
strip  aside  as  a  public  street.” 

Also  see: 

City  of  Chicago  vs.  Hogberd,  75  N.  E.,  542 ;  217  Ill., 
180, 

City  of  Noblesville  vs.  Lake  Erie  Railroad,  29  N.  E., 
484;  130  Ind.,  1. 

Godfrey  vs.  City  of  Alton,  12  Ill.  (2  Peck),  29;  52 
Am.  Dec.,  476. 

McNeil  et  al.  vs.  Hicks  &  Havell,  34  La.  Ann.  Re¬ 
ports,  1090,  1092. 

City  of  Venice  vs.  Short  Line  Beach  Land  Company, 
181  Pac.,  658. 

City  of  Hardin  vs.  Ferguson,  196  S.  W.,  746;  271 

Mo.,  410. 
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B.  In  making  the  contract  whereby  the  owners  of  the  land 
offered  said  plats  of  said  subdivision  and  the  Commissioners 
of  the  District  of  Columbia  accepted  the  same,  the  parties  are 
conclusively  presumed  to  have  contracted  with  reference  to 
existing  law,  and  the  existing  law  became  an  integral  part  of 
said  contract. 

It  has  long  been  settled  that  in  making  contracts  the  par¬ 
ties  thereto  contract  with  reference  to  existing  law,  and  that 
the  existing  law  forms  a  part  of  the  contract  even  though  not 
expressed  in  the  contract  itself.  All  persons  are  conclu¬ 
sively  presumed  to  know  the  law. 

In  Speir  vs.  United  States,  31  Appeals,  1).  C.,  47(5,  an  ac¬ 
tion  was  brought  upon  a  bond  given  to  secure  the  perform¬ 
ance  of  a  contract  for  the  erection  of  a  building  at  Soldiers’ 
Home  Grounds  in  the  District  of  Columbia  and  to  secure 
the  payment  for  labor  and  materials  in  the  prosecution  of  the 
work.  The  bond  was  given  to  the  Board  of  Commissioners 
of  the  Home  and  not  to  the  United  States,  as  required  by 
statute,  and  one  of  the  defenses  to  enforcement  of  the  bond 
was  that  it  did  not  run  to  the  United  States.  The  court,  in 
passing  upon  this,  said,  on  page  483: 

“The  defense  on  the  ground  that  the  United  States 
were  not  expressly  named  as  the  obligees  is  a  purely 
technical  one.  By  the  terms  of  the  statute  they  should 
have  been  named  as  principals  in  the  contract  and 
obligees  in  the  bond.  Notwithstanding  their  omis¬ 
sion,  by  mistake  on  the  part  of  their  representatives 
in  the  transaction,  the  statutory  condition  must  be 
considered  as  read  into  and  made  a  part  of  the 
bond.” 
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It  will  be  noted  in  the  foregoing  case  that  the  existing  law  is 
so  far  read  into  the  contract  as  to  actually  contradict  the  ex¬ 
press  term  of  the  contract. 

In  Northern  Pacific  Railway  vs.  Wall,  241  U.  S.,  87,  the 
question  involved  was  the  sufficiency  of  notice  to  the  carrier 
of  injury  to  cattle  as  a  condition  precedent  to  recovery.  The 
court,  in  holding  that  notice  provided  for  in  the  bill  of  lading 
must  be  read  in  connection  with  the  Carmack  Amendment 
and  its  requirements,  said,  on  page  91,  as  follows: 

“As  the  Court  often  has  held,  the  laws  in  force  at 
the  time  and  place  of  the  making  of  a  contract,  and 
which  affect  its  valid  performance  and  enforcement, 
enter  into  and  form  a  part  of  it,  as  if  they  were  ex¬ 
pressly  REFERRED  TO  AND  INCORPORATED  IN  ITS 

terms.  *  *  *  A  bill  of  lading  is  a  contract  and 

within  this  rule.  The  Carmack  Amendment  to  the 
Interstate  Commerce  Act  *  *  *  which  was  in 

force  when  this  bill  of  lading  was  issued,  directs  a 
carrier  receiving  property  for  interstate  transporta¬ 
tion,  to  issue  a  through  bill  of  lading  therefor 
*  *  *.  This  bill  of  lading  was  issued  under  that 

statute  and  should  be  interpreted  in  the  light  of  it.” 

In  Weight  vs.  Bailey,  147  Pac.,  899 ;  45  Utah,  584,  a  testa¬ 
tor  had  devised  and  bequeathed  property  to  his  wife  for  life, 
with  remainder  to  others.  One  of  the  other  remainder-men 
conveyed  his  interest  to  the  defendant,  the  contract  provid¬ 
ing  that  if  at  the  final  settlement  and  distribution  of  the 
estate  his  interest  should  be  appraised  at  more  than  $6,000 
the  defendant  should  reconvey  the  excess.  In  passing  upon 
the  question  as  to  just  what  was  meant  by  the  term  “distri¬ 
bution”  the  court  said  (147  Pac.,  901) : 
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“It  is  elementary  that  the  parties  to  the  contract 
must  be  deemed  to  have  had  in  mind  the  law  in  force 
at  the  time  the  contract  was  entered  into  *  *  *. 

It  must  be  assumed  therefore  that  the  final  distribu¬ 
tion  mentioned  in  the  contract  in  question  was  the 
one  'provided  for  >by  the  statute,  namely,  the  one  re¬ 
quired  to  be  made  when  the  executors  should  render 
their  final  account.” 

Stopping  for  a  moment  to  apply  the  principle  laid  down 
in  the  above  quotation  to  the  instant  case,  it  must  be  assumed 
that  the  building-restriction  line  indicated  on  the  plats  of 
subdivision  were  the  ones  provided  for  by  the  Act  of  May 
31,  1900,  inasmuch  as  the  parties  to  the  contract — that  is  to 
say,  the  property  owners  and  the  District  Commissioners — 
must  have  intended  a  valid  dedication  and  subdivision,  and, 
being  conclusively  presumed  to  know  the  law,  the  statute  in 
question  became  a  part  of  the  plat  of  subdivision  as  though 
expressly  mentioned  therein.  In  fact  the  parties  could  not 
have  made  the  subdivision  in  the  way  in  which  they  did  ex¬ 
cept  in  accordance  with  the  terms  of  the  Act  of  1900. 

In  Long  vs.  Owen,  121  Pacific,  99,  100;  21  Idaho,  243,  the 
court  held  that  in  a  contract  to  build  sidewalks  the  city  ordi¬ 
nance  relating  thereto  became  a  part  thereof. 

For  other  interesting  illustrations  where  it  has  been  held 
that  the  parties  contracted  with  reference  to  the  existing 
law,  and  that  such  law  became  part  of  that  contract,  even 
though  not  expressly  referred  to  or  stated  therein,  see: 

Wright  vs.  Computing  Scales  Co.,  91  Pacific,  571;  47 
Utah,  107. 

Lorando  vs.  Getliro,  117  Northeastern,  185,  188;  228 
Mass.,  181. 
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Gregg  School  Township  vs.  Hinshaw,  132  Northeast¬ 
ern,  586,  587. 

Poye  vs.  State,  230  Southwestern,  161,  162. 

People  vs.  Nixon,  128  Northeastern,  245,  229  New 
York,  356. 

Southland  Life  Insurance  Co.  vs.  Hopkins,  219  South¬ 
western,  254. 

Rose  vs.  Bristol,  160  New  York  Supplement,  335,  339. 

Hartzell  vs.  Cincinnati  Railroad  Company,  218  Illi¬ 
nois  Appeals,  553,  557. 

In  re  Patterson-McDonald  Shipbuilding  Company, 
284  Federal,  277,  280. 

Greer  et  al.  vs.  McCarter,  5  Kansas,  17,  22. 

Farley  vs.  Board  of  Education,  152  Pacific,  797,  800. 
(In  this  case  the  existing  statute  was  held  to  over¬ 
ride  the  express  provision  in  a  contract  of  employ¬ 
ment  as  to  the  term  of  employment  of  a  superin¬ 
tendent  of  schools.) 

There  seems  to  be  every  reason  to  believe  that  in  the  in¬ 
stant  case  the  parties  to  the  contract  of  subdivision  actually 
intended  the  existing  law — that  is  to  say,  the  Act  of  May 
31st,  1900 — to  constitute  a  part  of  this  agreement,  inasmuch 
as  it  must,  of  course,  be  assumed  without  question  that  the 
Commissioners  and  their  subordinate  officers  were  thoroughly 
familiar  with  the  requirements  of  the  statute  and  would  not 
accept  a  map  of  subdivision  unless  it  was  thoroughly  under¬ 
stood  that  the  same  was  being  tendered  as  a  compliance  with 
the  requirements  of  the  law,  and  it  is  likewise  to  be  assumed 
that  the  parties  making  the  subdivisions,  before  tendering 
them,  informed  themselves  as  to  the  requirements  under 
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which  they  might  make  the  subdivisions,  and  knew  they 
were  not  dedicating  in  fee  simple  for  the  full  width  of  the  . 
street  as  shown  by  the  highway  plans,  but,  on  the  contrary, 
were  offering  part  of  that  area  as  a  building-restriction  area, 
and  therefore  that  this  building-restriction  area  could  be  ac¬ 
cepted  by  the  Commissioners  and  would  be  understood  to  be 
accepted  by  the  Commissioners,  as  a  building-restriction  area 
only  under  the  terms  of  the  Act  of  May  31,  1900,  and  of  the 
Order  No.  11,  providing  by  the  act  of  the  Commissioners 
themselves  that  no  such  provision  should  be  accepted  with 
the  building-restriction  area  shown  thereon  so  far  as  the 
highway  plans  were  concerned  unless  the  property  owners 
should  consent  that  the  building-restriction  area  in  question 
should  be  subject  to  the  provisions  of  the  law  as  laid  down 
by  the  Act  of  May  31,  1900,  and  of  Order  No.  11. 

C.  As  between  two  constructions  of  the  contract  of  subdi¬ 
vision,  one  of  which  will  hold  the  same  to  be  illegal  and  the 
other  of  which  will  hold  it  to  be  legal,  the  court  should  give 
the  contract  that  construction  which  will  uphold  its  legality. 

• 

The  foregoing  principle  is  one  which  has  long  been  estab¬ 
lished  as  the  proper  rule  of  construction  of  contracts  where 
the  question  is  raised. 

In  Cooper  vs.  Northern  Pacific  Railroad  Company,  212 
Federal,  533,  the  plaintiff  had  leased  part  of  the  right  of 
way  of  the  railroad  company,  and  the  premises  were  de¬ 
stroyed  by  fire,  due  to  dead  grass  and  weeds  upon  the  right 
of  way  fired  by  sparks  from  a  locomotive.  The  lease  con¬ 
tained  a  provision  exempting  the  railroad  company  from 
liability  from  fire  resulting  from  the  operation  of  the  road, 


whether  by  negligence  or  otherwise.  A  statute  of  Montana 
.required  all  railroads  to  keep  their  right  of  way  free  from 
dead  grass  or  combustible  material,  failing  in  which  they 
would  be  liable  in  damages  from  fire  resulting  from  the  oper¬ 
ation  of  the  road,  and  also  making  such  failure  a  public 
offense  punishable  by  fine.  In  an  action  to  recover  damages 
for  such  a  fire,  the  court,  after  pointing  out  that  with  respect 
to  lessees  upon  a  right  of  way  of  a  railroad  company  it  was 
proper  to  provide  by  contract  that  the  railroad  company 
should  not  be  liable  for  negligence  from  the  operation  of  its 
road,  held  that  the  railroad  must  nevertheless  be  considered 
liable  in  the  particular  case,  inasmuch  as  it  would  not  be  con¬ 
sidered  that  the  provision  in  the  lease  exempting  the  railroad 
company  from  liability  for  negligence  in  the  operation  of 
the  road  could  be  so  construed  as  to  embrace  an  exemption 
from  liability  for  violation  of  the  law,  as  such  would  be  an 
illegal  contract,  and  in  this  connection  said  as  follows 
(page  536) : 

“It  is  presumed  parties  intend  legal  contracts,  and 
contemplate  no  violation  of  law — no  public  offense. 
Contracts  are  presumed  to  be  legal,  and  this  prevails 
unless  it  appears  there  was  intent  to  make,  or  there 
actually  was  made  illegal  contracts.  The  lease  in¬ 
volved  exempts  from  liability  from  fire  incident  to, 
or  arising  from  railroad  operation.  Such  fire  is  a 
■  common  hazard  from  lawful  railroad  operation. 
Therein  is  a  broad  field  for  this  covenant  of  release, 
without  extending  it  by  implication  to  fires  due  to 
unlawful  operation,  or  due  to  a  concurrence  of  lawful 
operation  and  unlawful  acts,  viz,  violation  of  law  in 
respect  to  conditions  on  the  right  of  way.  The  latter 
is  not  within  the  letter  of  the  lease,  nor  is  it  within 
reasonable  interpretation  thereof.” 
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1 11  Alfree  vs.  Gates,  47  Northwestern,  993;  82  Iowa,  19, 
the  question  involved  was  whether  or  not  a  contract  of  em¬ 
ployment  provided  for  employment  on  Sundays  contrary  to 
law,  and  the  court,  in  regard  to  the  interpretation  of  the 
contract,  said  that 

“Where  the  language  of  an  agreement  will  bear  two 
interpretations,  one  of  which  would  make  the  agree¬ 
ment  valid  and  the  other  invalid,  in  the  absence  of 
proof  as  to  the  intent,  it  is  the  duty  of  the  court  to 
adopt  that  interpretation  which  will  sustain  the  agree¬ 
ment  as  legal.” 

For  other  cases  along  the  same  line  see: 

Cole  vs.  Brown-Hurley  Hardware  Company,  117 
Northwestern,  746,  748;  139  Iowa,  487. 

Wyatt  et  al.  vs.  Larimer  &  Weld  Irrigation  Company, 
33  Pacific,  144,  149;  18  Colorado,  298. 

National  Bank  of  Commerce  vs.  Flanagan  Mills  Com¬ 
pany,  188  Southwestern,  117,  121;  268  Missouri, 
547. 

Dallas  vs.  Douglas,  122  Pacific,  275,  278;  45  Mon¬ 
tana,  114. 

Haley  vs.  Hollenback,  165  Pacific,  459,  462 ;  53  Mon¬ 
tana,  494. 

Beasley  vs.  Aberdeen  &  Rock  Fish  Railroad  Co.,  59 
Southeastern,  60,  62;  145  North  Carolina,  272. 
Johnson  &  Stroud  vs.  Rhode  Island  Insurance  Com¬ 
pany,  90  Southeastern,  124,  126  ;  172  North  Caro¬ 
lina,  142. 

The  rule  upon  this  subject  is  well  stated  in  Page  on  Con¬ 
tracts,  volume  4,  number  2049,  a  recent  work  of  seven  vol¬ 
umes,  as  follows: 


“The  rule  that  the  law  is  to  be  regarded  as  a  part 
of  the  contract  is  much  more  imperative  in  the  case 
of  a  rule  of  law  which  the  parties  cannot  set  aside  by 
the  terms  of  their  contract  than  it  is  in  the  case  of  a 
rule  of  law  which  applies  in  the  absence  of  contract, 
but  which  the  parties  may  avoid  if  they  so  wish.  In 
the  former  case  the  contract  must  be  treated  as  in¬ 
valid  if  it  is  inconsistent  with  the  law,  and  accord¬ 
ingly  the  rule  of  law  that  a  contract  must  be  upheld 
by  construction  if  possible  requires  the  court  to  con¬ 
strue  the  contract  so  as  to  render  it  consistent  with 
such  rule  of  law.  In  such  cases  provisions  which  are 
apparently  contrary  to  the  law  which  is  in  force  will 
be  construed  if  possible  so  as  to  be  consistent  with 
the  law.” 

The  foregoing  states  the  situation  in  the  instant  case  ex¬ 
actly.  The  parties — that  is  to  say,  the  property  owners  and 
the  Commissioners — cannot  set  aside  the  act  of  May  31, 
1900,  by  the  terms  of  their  contract,  and  consequently,  un¬ 
less  the  contracts  of  subdivision  in  question  are  construed  to 
be  consistent  with  this  law,  they  must  be  rejected.  They  can 
be  construed  consistent  with  the  law  by  virtue  of  the  sur¬ 
rounding  circumstances. 

D.  As  between  two  constructions  of  the  contracts  of  sub¬ 
division ,  one  of  which  will  make  the  contracts  enforceable 
and  effectuate  the  intention  of  the  parties ,  and  the  other  of 
which  will  make  the  contracts  unenforceable  and  meaning¬ 
less,  the  court  should  give  the  construction  which  will  render 
them  enforceable. 

\ 

The  foregoing  is  a  statement  of  the  rule  of  construction 
adopted  by  the  courts  for  the  purpose  of  upholding  the  con- 


tracts  of  parties  wherever  possible  in  order  that  their  efforts 
in  attempting  to  contract  shall  not  be  unproductive,  and 
seems  to  be  thoroughly  well  established. 

In  Sinclair  vs:  National  Surety  Company,  107  Northwest¬ 
ern,  184,  187 ;  132  Iowa,  549,  the  court  said: 

“As  between  two  constructions,  each  reasonable, 
one  of  which  will  accomplish  the  intention  of  the  par¬ 
ties,  and  make  the  contract  an  enforceable  one,  and 
the  other  which  will  make  it  unenforceable  and  mean¬ 
ingless,  the  former  is  to  be  preferred. ” 

In  Empire  Rubber  Company  vs.  Morris,  65  Atlantic,  450, 
453;  73  New  Jersey  Law,  602,  the  court  said  (page  453  of 
65  Atlantic) : 

“Another  and  important  canon  of  construction  is 
that  the  writings  should  be  so  construed,  if  possible, 
as  to  effectuate  the  manifest  purpose  of  the  parties  to 
come  together  in  an  agreement ;  that  such  a  construc¬ 
tion  should  be  adopted,  if  possible,  as  to  constitute  an 
agreement  rather  than  to  defeat  an  agreement.” 

In  Berry  vs.  Frisbie,  86  Southwestern,  558,  559,  the  court 
said : 

“On  the  other  hand,  where  a  written  contract  can, 
from  its  context,  be  construed  so  as  to  be  binding  upon 
the  parties  to  it  instead  of  not  binding,  the  former 
construction  is  preferred,  as  it  is  not  to  be  deemed 
that  the  parties  have  been  to  so  much  care  to  do  noth¬ 
ing.  The  deliberateness  of  entering  into  the  agree¬ 
ment  of  itself  implies  a  purpose  to  become  bound  by 
the  making  of  an  enforceable  agreement  unless  the 
very  terms  of  the  paper. repel  the  idea.” 

It  was  certainly  the  purpose  of  the  parties  in  the  instant 
case  to  effectuate  a  subdivision  of  the  property  upon  which 


they  could  rely — the  property  owners  because  they  wished 
to  have  the  land  in  such  shape  as  to  be  able  to  sell  it  off  in 
building  lots,  and  the  Commissioners  because  they  were  glad 
to  have  land  dedicated  for  a  public  purpose,  to  wit,  a  public 
highway  or  a  building-restriction  area  which  could  be  suscep¬ 
tible  of  use  as  a  public  highway  under  the  act  of  May  31, 
1900. 

E.  By  subdividing  the  land  into  “lots,  squares,  public  al¬ 
leys,  and  public  highways  as  shown  hereon”  the  use  of  the 
word  “highways”  expressed  an  intention  of  compliance  with 
the  Act  of  May  31,  1000. 

On  each  of  said  plats  the  language  of  subdivision  is  as  fol¬ 
lows  : 

“I  hereby  subdivide  all  that  part  of  lot  *  *  * 

north  of  the  right  of  way  of  the  electric  railway  into 
lots,  squares,  public  alleys  and  public  highways  as 
shown  hereon,  same-  to  be  hereafter  known  as  East 
Side  Park.” 

These  plats,  as  already  noted,  have  dotted  lines  across  the 
lots  in  question,  the  dotted  lines  being  marked  “building- 
restriction  lines.” 

As  previously  noted  in  the  statement  of  the  case,  the  Com¬ 
missioners  of  the  District  of  Columbia  had  passed  an  ordi¬ 
nance  or  regulation,  same  being  section  11  of  the  “General 
orders  regulating  the  platting  and  the  subdividing  of  lands 
and  grounds  in  the  District  of  Columbia,”  in  which  it  was 
expressly  provided,  following  the  language  of  the  Act  of 
May  31,  1900,  that  parties  dedicating  streets  under  the  high¬ 
way  plan  should  agree  to  the  various  requirements  as  to  the 
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right  of  the  Commissioners  to  utilize  the  building-rest riction 
area  for  water  mains,  sewers,  sidewalks,  and  so  forth. 

Therefore  both  the  Act  of  May  31,  1900,  and  the  Regula¬ 
tion  No.  11  in  legal  effect  provide  that  the  building-restric¬ 
tion  area  shall  be  considered  as  dedicated  not  only  as  a  build¬ 
ing-restriction  area,  but  also  as  a  public  highway,  although 
its  actual  use  as  a  public  highway  is  not  to  take  effect  until 
such  time  in  the  future  as  “in  the  judgment  of  the  Commis¬ 
sioners  the  space  between  the  street  lines  is  not  sufficient  to 
admit  the  construction  of  such  sidewalks  within  said  lines.” 


Unquestionably  when  such  building-restriction  area  is,  un¬ 
der  the  provisions  of  said  act,  taken  over  by  the  Commission¬ 
ers  for  the  construction  of  sidewalks,  the  building-restriction 
area  is  then  being  used  as  a  public  highway.  Inasmuch  as 
the  dedication  of  this  building-restriction  area  is  accom¬ 
plished  at  the  time  of  the  filing  of  the  plat  of  subdivision  and 
its  acceptance  by  the  Commissioners,  and  that  no  further  act 
of  the  property  owner  is  required  after  the  filing,  it  follows 
that  the  dedication  of  the  highway  takes  place  at  the  time 
of  the  filing  of  the  plat,  although  by  force  of  circumstances 
the  Commissioners  may  not  see  fit  to  use  it  as  a  highway  un¬ 
til  some  subsequent  time. 

Therefore  when  the  property  owners,  in  their  plat  of  sub¬ 
division,  stated  that  they  subdivided  into  “lots,  squares,  pub¬ 
lic  alleys,  and  public  highways  as  shown  hereon,”  the  use  of 


the  word  “highways”  can  certainly  be  reasonably  construed 
to  express  the  intention  of  the  property  owner  to  dedicate  all 
the  land  required  as  a  highway  under  the  Act  of  May  31, 
1900,  and  we  thus  have  the  plat  expressing  on  its  face  a  com¬ 
pliance  with  the  statute.  This  construction  is  at  least  a  per¬ 
missible  one,  and  in  the  absence  of  such  construction,  as 


heretofore  pointed  out,  the  contract  of  subdivision  would 
have  to  be  held,  not  only  unenforceable,  but  illegal,  and  it  is 
not  believed  that  the  public  interest  should  be  jeopardized  in 
this  way,  nor  the  manifest  intention  of  the  contracting  par¬ 
ties  defeated. 

Ill 

The  property  owners  now  objecting  tfo  the  plats  of 

SUBDIVISION  ARE  NOT  THE  PROPERTY  OWNERS  WHO  MADE  THE 
SUBDIVISION,  NOR  THEIR  SUCCESSORS  IN  INTEREST  AND  THERE¬ 
FORE  HAVE  NO  STANDING  IN  COURT  IN  RELATION  TO  THE  SUF¬ 
FICIENCY  OF  SUCH  DEDICATION. 

We  have  in  this  case  the  effort  on  the  part  of  entire 
strangers  to  the  plats  of  subdivision  and  dedication  attempt¬ 
ing  to  say  that  the  parties  in  that  plat  did  not  intend  to  make 
a  dedication  in  accordance  with  law,  and  that  their  dedica¬ 
tion  is  not  binding  upon  them. 

The  property  owners  who  made  these  dedications  have  not 
raised  any  question  as  to  their  sufficiency,  although  this  pro- 
ceeding  has  been  pending  since  1917  and  although  a  verdict 
of  the  jury  was  rendered  in  1919  assessing  these  property 
bWners  who  made  the  subdivision  for  benefits  for  the  widen¬ 
ing  of  Bennitigs  Road.  Under  the  law  all  persons  interested 
are  presumed  to  take  notice  of  the  proceedings,  and,  further¬ 
more,  as  a  matter  of  fact,  it  is  hardly  probable  that  the  prop- 
erty  owners  making  the  subdivision  would  not  have  raised 

-p  •  •  •  *  *•  .  «  *  r  '  • 

some  objection  to  the  proceeding  if  they  had  considered  that 
the  subdivision  was  an  improper  subdivision  and  did  not  ef¬ 
fectuate  their  intentions.  Furthermore,  the  subdivision  was 
made  in  1907,  a  matter  of  15  years  prior  to  the  order  of  the 
court  dismissing  this  proceeding,  and  during  all  of  that 
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period  of  time  no  question  as  to  the  sufficiency  of  the  dedica¬ 
tion  has  been  raised  by  these  property  owners  who  made  this 
subdivision,  and  the  District  of  Columbia  has  spent  a  consid¬ 
erable  sum  of  money  in  these  proceedings,  in  good  faith,  be¬ 
lieving  the  dedications  to  be  effective.  Even  if  they  should 

•  i  r  «  •  » •  *' 

attempt  to  raise  the  question,  it  is  believed  they  would  be 
held  to  be  estopped  from  now  questioning  their  own  acts, 
inasmuch  as  they,  by  their  conduct,  led  the  Commissioners 
to  believe  that  by  tendering  the  plats  of  subdivision'  they 
were  doing  so  in  accordance  with  the  law  and  with  an  inten¬ 
tion  to  be  bound  by  the  law  as  provided  by  the  Act  of  May 
31,  1900  and  Section  11  of  the  Regulations  of  the  Commis¬ 
sioners  as  to  the  platting  and  subdividing  of  land,  heretofore 
noted,  and  if  they  are  estopped,  of  course  all  other  persons 
would  be  likewise  estopped,  inasmuch  as  the  estoppel  >vould 
render  the  plats  effective. 


IV. 


The  court  committed  error  in  refusing  to  permit 

THE  WITNESS  LATIMER  TO  TESTIFY  AS  TO  TIlH  PRACTICE  OF 

the  Commissioners  in  accepting  plats  of  subdivision 
AND  DEDICATION  AFTER  THE  ACT  OF  MAY  31,  1900. 

It  is  well  settled  that  the  construction  and  interpretation 
of  a  statute  placed  by  officers  of  the  Government  upon  it  in 
its  administration  and  enforcement  is  entitled  to  serious  con¬ 
sideration  by  the  courts  in  determining  the  requirements  of 

the  statute  and  whether  or  not  those  requirements  have  been 

■  -  • 

complied  with. 

-  \  ...  . 

Ballinger  vs.  U.  S.  ex  rel.  Ness,  33  Appeals,  302. 

United  States  vs.  Inghan,  38  Appeals,  379. 


I  .» 


It  was  sought  to  show  by  the  witness  Latimer  that  the 
Commissioners  had  made  it  a  practice  not  to  require  that  the 
agreements  provided  for  in  the  Act  of  May  31,  1900,  and 
Section  11  of  the  General  Orders  be  reduced  to  writing  and 
explicitly  expressed  upon  the  plats  of  subdivision,  but  that, 
on  the  other  hand,  the  requirements  of  the  statute  were  al¬ 
ways  explained  to  those  seeking  subdivisions  and  their  atten¬ 
tion  directed  to  the  statute  and  to  Section  11  of  the  Regula¬ 
tions,  and  that  thereafter,  by  the  submission  of  a  plat  of 
subdivision,  the  Commissioners  considered  such  to  be  an 
agreement  and  acquiescence  in  the  requirements  of  the  law 
and  acted  accordingly. 

Respectfully  submitted, 

F.  H.  STEPHENS, 
GEORGE  P.  BARSE, 
Attorneys  for  Appellants. 
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(Emirt  of  Appeals,  Statrirt  of  (Enlamhia 

April  Term,  1925. 

No.  4051. 


Cuno  H.  Rudolph,  et  al.,  Appellants , 

vs. 

Emma  J.  Miller,  e?t  al.,  Appellees. 


BRIEF  FOR  APPELLEES. 


STATEMENT. 

This  is  an  appeal  from  a  final  order  dismissing  a 
condemnation  proceeding. 

The  original  petition  was  filed  on  March  26,  1917, 
for  the  acquisition  by  eminent  domain  of  land  for  the 
widening  of  Benning  Road  from  15th  and  H  Streets 
Northeast  to  Oklahoma  Avenue,  a  distance  of  about 
10,000  feet,  and  for  the  assessment  “as  benefits”  of 
the  “entire  amount  found  to  be  due  as  damages  for 
and  in  respect  of  the  land  condemned,  plus  the  cost 
and  expenses”  of  the  condemnation  proceedings. 

This  petition  was  twice  amended. 


Various  objections  were  made  to  the  proceedings  at 
the  outset  and  also  throughout  the  several  trials, 
reference  to  the  detailed  facts  in  connection  with  which 
will  be  deferred  to  the  discussion  of  the  questions  to 
which  they  relate,  in  order  to  avoid  useless  repetition. 

The  case  was  once  fully  tried  before  a  jury,  one  of 
whose  members  died  before  their  deliberations  were 
completed,  and  it  was  again  tried  before  another  jury, 
which  returned  its  verdict  fixing  the  damages  payable 
to  the  land  owners  whose  property  was  sought  and 
assessing  benefits  against  various  parcels  of  land. 
Objections  to  this  verdict  were  made  in  due  course 
and  were  sustained  in  part,  with  the  result  that  the 
verdict  was  set  aside,  but  only  as  to  benefits,  and  was 
tentatively  confirmed  as  to  damages,  a  new  jury  being 
impaneled,  and  the  order  therefor  containing  a  pro¬ 
viso  that,  “if  because  of  inability  to  find  a  verdict  as 
to  benefits  in  accordance  with  the  requirements  of  the 
statute  or  for  other  reasons,  the  proceeding  is  dis¬ 
missed,  then  the  aforesaid  verdict  as  to  damages  shall 
be  vacated.’ ’  (Rec.  p.  322.) 

The  case  came  on  for  hearing  before  a  third  jury, 
and  before  a  different  Justice  than  the  one  who  had  up 
to  that  time  sat  throughout  the  ease, — this  time  for  the 
assessment  of  benefits  only,  when,  because  of  inability 
of  the  petitioners,  the  Commissioners  of  the  District 
of  Columbia,  to  furnish  such  proof  as  to  give  the 
Court  jurisdiction  of  the  cause,  as  will  hereinafter 
fully  appear,  the  Court  passed  an  order  dismissing 
the  entire  proceeding,  from  which  order  the  present 
appeal  has  been  taken.  (Rec.  p.  325.) 

Of  course,  whether  the  ground  assigned  by  the  trial 
justice  for  the  dismissal  of  the  proceeding  be  con¬ 
sidered  sound  or  unsound  in  law,  nevertheless,  if  for 


any  reason  whatever  the  proceeding  should  have  been 
dismissed,  the  order  appealed  from  must  be  affirmed. 
It  accordingly  becomes  necessary  to  consider  every 
question  raised  in  the  Court  below,  which  was  errone¬ 
ously  ruled  against  the  contentions  of  the  appellees, 
and  which  properly  arises  in  the  record,  for  the  con¬ 
sideration  of  this  Court,  as  well  as  the  questions  pre¬ 
sented  by  the  appellant’s  brief,  and  considering  first 
in  order  the  grounds  of  the  ruling  appealed  from,  the 
record  presents  the  following 

POINTS  AND  AUTHORITIES. 

I.  The  widening  proposed  in  this  proceeding  does 
not  conform  with  the  plan  of  the  Permanent  System 
of  Highways. 

II.  There  is  no  plan  of  Permanent  System  of  High¬ 

ways  to  which  Benning  Road  can  be  made  to  conform, 
and  the  fact  that  the  supposed  amendment  thereto  was 
never  considered  by  the  Highway  Commission  or  by 
more  than  two  of  its  members  prevented  it  becoming 
effective.  t 

III.  The  statute  under  which  the  proceeding  pur¬ 
ports  to  have  been  instituted  amounts  to  a  taking  of 
private  property  for  public  use  without  just  compen¬ 
sation,  in  violation  of  the  Constitution  of  the  United 
States. 

IV.  The  statutory  requirements  that  the  petition 
contain  (a)  a  particular  description  of  the  land  to  be 
condemned,  and  (b)  the  names  of  the  owners  of  the 
fee  of  said  land  and  their  residences  so  far  as  the 
same  may  be  ascertained,  were  both  flagrantly  vio¬ 
lated,  and  being  jurisdictional  the  Court  never  ac¬ 
quired  jurisdiction;  wherefore  the  proceeding  consti- 


tutes  a  deprivation  of  property  without  due  process 
of  law,  in  violation  of  the  Constitution  of  the  United 
States. 

V.  Nor  does  the  verdict  sufficiently  describe  the 
lands  attempted  to  be  acquired. 

VI.  The  Court  did  not  acquire  jurisdiction  of  Odell 
S.  Smith,  the  First  National  Bank  of  Yonkers,  or  the 
Washington  Jockey  Club,  or  of  any  property  of  any 
of  them. 

VII.  Section  491c  of  the  Code  unlawfully  discrimi¬ 
nates,  in  violation  of  the  provisions  of  the  Constitu¬ 
tion  of  the  United  States,  between  resident  and  non¬ 
resident  owners. 

VIII.  Tne  issues  raised  by  the  answer  of  the  Wash¬ 
ington  Railway  and  Electric  Company,  (a)  whether 
the  public  interests  required  the  widening  proposed, 
and  (b)  whether  it  was  the  judgment  of  the  petition¬ 
ers  that  the  public  interests  so  required  should  have 
been  determined  at  the  threshold  of  the  case. 

IX.  It  was  so  fully  proved,  by  uncontradicted  testi¬ 
mony,  that  the  public  interests  did  not  require  and 
would  not  be  subserved  by  the  widening  proposed,  as 
to  necessitate  a  dismissal  of  the  petition. 

X.  The  verdict  improperly  includes  as  expenses  of 
the  proceedings,  the  costs  of  stenographic  reports, 
witness  fees  and  jurors’  fees  of  a  former  jury  which 
was  discharged  after  submission  of  the  cause  to  it 
without  returning  a  verdict. 

XI.  The  Court  should  have  exercised  its  judicial 
functions  in  selecting  the  jurors  summoned  by  the 
Marshal,  instead  of  assuming  to  delegate  such  func¬ 
tions  to  the  Marshal  by  committing  to  him  the  selec¬ 
tion  of  the  persons  to  be  summoned  as  well  as  the 
ministerial  act  of  summoning  them. 
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XII.  The  statutory  mandate  that  the  persons  to  be 
summoned  as  jurors  be  freeholders  “not  related  to 
any  person  interested  in  the  proceeding,  ’ 1  is  impossi¬ 
ble  of  performance  since  it  is  impossible  to  determine 
in  advance  what  lands  will  be  assessable  or  assessed 
for  benefits  or  who  are  the  owners  thereof ;  and  it  was 
improper  to  accept  as  jurors  persons  who  had  testi¬ 
fied  that,  not  knowing  who  owned  lands  against  which 
they  were  to  return  benefit  assessments,  they  were 
unable  to  state  whether  or  not  they  were  related  to 
such  unknown  persons. 

XIII.  The  Court  had  no  power  to  tentatively  con¬ 
firm  the  verdict  as  to  damages  and  order  a  new  trial 
as  to  benefits  only,  instead  of  ordering  a  new  trial  of 
the  entire  case. 

XIV.  The  Court  should  have  instructed  the  jury 
that  the  fair  market  value  of  the  particular  lands  to 
be  condemned  should  be  determined  regardless  of  ad¬ 
jacent  or  contiguous  lands  not  sought  to  be  acquired. 

ARGUMENT. 

L 

The  ividening  proposed  in  this  proceeding  does  not 
conform  with  the  plan  of  the  perma/nent  system  of 
highways . 

The  only  authority  for  the  institution  of  the  present 
proceeding  is  found  in  the  appropriation  act  of  March 
4,  1913  (37  Stats.  L.  950),  which  is  set  out  in  the  peti¬ 
tion  at  p.  2  of  the  Record,  and  in  terms  limits  the  au¬ 
thority  thereby  granted 

“To  open,  extend  or  widen  any  street,  avenue, 
road  or  highway,  to  conform  with  the  plan  of  the 
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permanent  system  of  highways  in  that  portion  of 
the  District  of  Columbia  outside  of  the  cities  of 
Washington  and  Georgetown  adopted  under  the 
Act  of  Congress  approved  March  2d,  1893,  as 
amended  by  the  Act  of  Congress  approved  June 
28,  1898,  by  condemnation.”  *  *  *  (Italics  ours.) 

Consequently,  unless  the  opening,  widening  and  ex¬ 
tension  of  Benning  Road  which  is  proposed  in  this 
proceeding  will  make  that  road  conform  with  the  plan 
of  the  permanent  system  of  highways,  the  proceeding 
has  been  instituted  without  semblance  of  authority 
therefor. 

The  aforesaid  Act  of  Congress  of  March  4,  1913  (37 
Stats.  L.  949),  also  provides  for  amendment  of  such 
plan  of  the  permanent  system  of  highways,  and  it  is 
under  a  supposed  amendment  by  virtue  of  the  author¬ 
ity  of  that  Act  that  the  present  proceeding  has  been 
instituted.  The  provision  of  said  Act  which  is  claimed 
to  be  authority  for  the  amendment  now  relied  upon  is 
as  follows: 

“That  the  Commissioners  of  the  District  of 
Columbia  are  hereby  authorized,  whenever  in 
their  judgment  the  public  interests  require  it,  to 
prepare  a  new  highway  plan  for  any  portion  of 
the  District  of  Columbia,  and  submit  the  same  for 
approval,  after  public  hearing,  to  the  highway 
commission,  created  by  the  Act  of  Congress  ap¬ 
proved  March  second,  eighteen  hundred  and 
ninety-three,  entitled,  ‘An  Act  to  provide  a  per¬ 
manent  system  of  highways  in  that  part  of  the 
District  of  Columbia  hung  outside  the  cities’;  that 
such  highway  plans  shall  be  prepared  under  the 
provisions  of  Raid  Act  of  Congress  and  an  amend¬ 
ment  thereto  approved  June  twenty-eight,  eigh¬ 
teen  hundred  and  ninety-eight,  and  that  upon  ap- 
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proval  and  recording  of  any  such  new  highway 
plan  it  shall  take  the  place  and  stand  for  any  pre¬ 
vious  plan  for  the  portion  of  the  District  of  Co¬ 
lumbia  affected.” 

What  purports  to  be  a  section  of  such  plan  of  the 
permanent  system  of  highways,  including  Benning 
Road  within  the  area  of  the  widening  now  proposed, 
was  adopted  and  promulgated,  but  was  concededly  de¬ 
fective  and  contradictory,  and  therefore  altogether  in¬ 
operative.  (Rec.  p.  333).  An  attempt  was  made  to 
amend  such  section  under  the  authority  of  the  said 
Act  of  March  4,  1913,  and  if  such  amendment  was  ef¬ 
fective  the  defects  and  contradictions  in  the  original 
plan  were  thereby  cured  (Rec.  p.  333),  but  if  the  said 
attempted  amendment  is  ineffective  then  of  course 
there  is  no  authority  whatever  for  this  proceeding, 
and  it  must  fail.  Whether  the  attempted  amendment 
is  effective  or  not,  is  point  II  this  brief,  the  trial  Court 
not  having  considered  this  point  in  passing  its  order 
of  dismissal. 

If  the  plan  as  so  amended  is  effective,  it  calls  for  a 
street  or  a  highway  110  feet  wide  for  the  entire  length 
of  Benning  Road  within  the  condemnation  area,  from 
15th  &  Ii  Streets,  N.  E.  to  Oklahoma  Avenue.  (Par. 
2  of  petition,  Rec.  p.  2),  but  it  has  not  that  width  with¬ 
out  including  as  part  of  such  public  roadway  privately 
owned  strips  of  land  15  feet  wide  but  claimed  to  be  im¬ 
pressed  with  a  building  line  restriction. 

Excluding  from  consideration  the  so-called  15  foot 
building  restriction  areas,  produces  an  irregular  street 
or  highway  110  feet  wide  at  some  points  and  but  95 
feet  vide  at  others,  instead  of  the  width  of  110  feet 
for  its  entire  length,  as  will  be  seen  by  reference  to 
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the  plats  to  be  found  at  the  end  of  the  printed  record 
(Post,  pp.  9  et  seq.) 

The  original  permanent  system  of  highways  Act  of 
March  2,  1893  (27  Stats.  L.  532),  provides  elaborate 
machinery  for  the  preparation,  approval  and  record¬ 
ing  of  maps  or  plats  creating  and  establishing  the  per¬ 
manent  system  of  highways,  and  for  the  doing  of  this 
in  sections;  and  section  2  of  that  Act  provides  that, 
after  a  map  of  any  such  section  shall  have  been  re¬ 
corded, 

i ‘no  further  subdivision  of  any  land  included 
therein  shall  be  admitted  to  record  in  the  office  of 
'  the  surveyor  of  the  said  District  or  in  the  office 
of  the  recorder  of  deeds  thereof,  unless  the  same 
shall  be  first  approved  by  the  Commissioners  and 
be  in  conformity  to  such  map ;  nor  shall  it  be  law¬ 
ful  when  any  such  map  shall  have  been  recorded 
for  the  Commissioners  of  the  District  of  Columbia, 
or  any  other  officer  or  person  representing  the 
United  States  or  the  District  of  Columbia,  to 
thereafter  *  *  *  accept,  improve,  repair,  or  as¬ 
sume  any  responsibility  in  regard  to  any  highway 
that  any  owner  of  land  in  such  area  shall  there¬ 
after  attempt  to  lay  out  or  establish,  unless  such 
land-owner  shall  first  have  submitted  to  the  Com¬ 
missioners  a  plat  of  such  proposed  highway  and 
the  Commissioners  shall  have  found  the  same  to 
be  in  conformity  to  such  map,  and  shall  have  ap¬ 
proved  such  plat  and  caused  it  to  be  recorded  in 
the  office  of  said  surveyor.” 

It  follows,  therefore,  that  after  the  adoption  of  the 
section  of  the  plan  of  permanent  system  of  highways 
for  the  area  in  question,  including  as  it  does  Benning 
Road  of  a  width  of  110  feet — and  no  part  of  that  road 
having  even  at  this  date  that  width — 
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no  land  adjacent  thereto  could  be  subdivided  of  record 
in  the  office  of  either  the  Surveyor  or  the  Recorder  of 
Deeds  without  dedicating  such  part  of  such  lands  as 
should  be  within  the  projected  highway  lines  shown 
on  such  section — at  least  under  the  provisions  of  the 
Highway  Act. 

Nevertheless,  in  September,  and  in  October,  1907, 
two  sub-division  plats  purporting  to  create  a  sub¬ 
division  known  as  East  Side  Park  (which  plats  will  be 
found  at  the  end  of  the  printed  record)  were  recorded 
In  the  office  of  the  Surveyor,  one  of  them  relating  to 
part  of  lot  7,  and  the  other  to  lot  1,  of  Bartruff ’s  sub¬ 
division,  the  superscription  on  each  being  identical, 
except  for  the  references  to  the  lots  thereby  attempted 
to  be  subdivided,  and  as  follows: 

“I  hereby  subdivide  all  that  part  of  lot  7  (1) 
Bartruff ’s  subdivision  (see  D.  C.  No.  1,  p.  23) 
north  of  the  right  of  way  of  the  electric  railway 
into  lots,  squares,  public  alleys  and  public  high¬ 
ways  as  shown  herein,  same  to  be  known  as  ‘East 
Side  Park. ’  ” 

Reference  to  the  said  plats  shows  a  building  restric¬ 
tion  line  15  feet  wide  immediately  north  of  the  south 
line  of  the  south  tier  of  lots  in  Squares  4506  and  4507 ; 
in  other  words,  the  restricted  area  thus  indicated  is 
the  South  15  feet  front  of  the  Southernmost  lots,  on 
the  North  side  of  the  said  right  of  way.  There  is 
nothing  whatever  upon  either  of  these  plats,  which 
were  offered  in  evidence  by  the  petitioners,  nor  was 
anything  produced  at  the  trial,  to  indicate  in  any  way, 
much  less  to  show,  the  character  of  the  building  re¬ 
striction,  the  terms  or  conditions  attached  thereto,  or 
anything  whatever  other  than  the  mere  line  at  a  point 
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15  feet  north  of  the  lot  frontages  and  the  words 
‘‘building  restriction  line”  in  connection  therewith. 

By  reference  to  1).  C.  Exhibit  No.  1  (Rec.  p.  11)  it 
will  be  observed  that,  at  the  date  of  the  said  supposed 
subdivisions,  Benning  Road  had  and  now  has  adjacent 
thereto,  throughout  the  entire  frontage  of  said  sub¬ 
divisions  on  that  road,  a  width  of  but  83  feet,  including 
the  privately  owned  right  of  way  of  the  Washington 
Railway  and  Electric  Company. 

By  reference  to  the  same  exhibit,  it  will  also  be 
observed  that  it  is  sought  in  this  proceeding  to  con¬ 
demn  12  feet  on  the  South  side  of  Benning  Road  at 
the  point  in  question,  bringing  that  road  to  a  width  of 
95  feet  (still  including  such  privately  owned  right  of 
way),  and  that  only  by  further  including  as  part  of 
that  road  the  15  feet  in  private  ownership  on  the  North 
side  of  the  road  and  outside  the  limits  thereof  is  there 
any  possibility  of  claiming,  even,  that  the  road  will 
have  a  width  of  110  feet  if  this  proceeding  is  consum¬ 
mated. 

The  testimony  of  Percy  H..  Skinner,  Assistant  Engi¬ 
neer  in  charge  of  street  extension,  surveyor’s  office, 
District  of  Columbia  (Rec.  p.  332),  a  witness  produced 
by  the  appellants,  is  that  the  15  foot  strips  now  under 
consideration  at  the  South  end  of  East  Side  Park,  are 
“reserved  in  private  ownership,  subject  to  park  dedi¬ 
cation”  as  parts  of  lots  in  connection  with  which  they 
appear.  (Rec.  p.  337.) 

It  is  quite  clear  therefore,  and  the  appellants  con¬ 
cede,  that  the  Act  of  March  4,  1913,  is  the  only  justifi¬ 
cation  for  this  proceeding.  It  justifies  the  proceeding 
only  to  make  Benning  Road  conform  with  the  plan  of 
the  permanent  system  of  highways.  In  order  to  con- 


11 


form  with  that  plan,  under  the  Acts  of  1893  and  1898, 
it  is  necessary  that  the  effect  of  the  proceeding  be  to 
give  Benning  Road  the  full  width  of  110  feet  through¬ 
out  the  area  in  question,  and  no  subdivision  can  be  ad¬ 
mitted  to  record  which  does  not  do  so.  The  entire  110 
feet  must  be  in  public  ownership.  It  cannot  consist, 
in  part,  of  privately  owned  land  subject  to  some  uude- 
scribed  or  undefined  building  restriction,  as  in  the  case 
of  the  two  East  Side  Park  Subdivisions  of  September 
and  October,  1907.  If  there  is  authority  for  such  pro¬ 
cedure  it  must  be  found  elsewhere  than  in  the  Acts 
of  1893  and  1898. 

The  petitioners  claim  that  their  action  in  including 
such  supposed  building  restriction  areas  as  part  of 
Benning  Road  is  authorized  by  the  Act  of  May  31, 1900 
(31  Stats.  L.  348),  while  the  appellees  maintain  not 
only  that  that  Act  does  not  so  authorize,  but  that  the 
requirements  of  the  Act  of  1900  have  not  been  met, 
and  it  was  upon  this  latter  ground  that  the  trial  court 
dismissed  the  petition. 

That  Act  (31  Stats.  L.  341)  is  entitled  “An  Act  to 
Regulate  the  Grade  of  Twentieth  Street  and  for  Other 
Purposes, 9  9  and  its  second  section  provides  as  follows : 

“Sec.  2.  That  in  order  to  facilitate  the  exten¬ 
sion  of  streets  and  encourage  the  donation  of  land 
in  accordance  with  the  plans  for  the  permanent 
system  of  highways,  the  Commissioners  of  the 
District  of  Columbia,  be,  and  they  are  hereby, 
authorized,  whenever  in  their  judgment  it  may 
seem  proper,  to  accept  the  dedication  of  streets 
shown  on  said  plans,  and  record  same,  under  the 
following  conditions,  namely:  Streets  which  are 
shown  as  ninety  feet  in  width  on  said  plans  may 
be  accepted  with  a  width  of  not  less  than  sixty 
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feet :  Provided,  That  the  parties  dedicating  same 
agree  to  establish  building  restriction  lines  to 
agree  with  the  street  lines  as  shown  on  said  plans; 
and  streets  shown  on  said  plans  as  one  hundred 
and  twenty  feet  or  more  in  width  may  be  accepted 
with  a  width  of  not  less  than  ninety  feet:  Pro¬ 
vided,  That  the  parties  dedicating  same  agree  to 
establish  building  restriction  lines  to  agree  with 
the  street  lines  as  shown  on  said  plans;  and  pro¬ 
vided  further ,  That  the  space  between  the  street 
lines,  as  established  under  the  terms  hereof,  and 
the  building  restriction  lines  shall  be  considered 
as  private  property  set  aside  and  to  be  used  for 
parking  purposes:  But  provided  further ,  That 
the  parties  so  dedicating  shall  agree  that  said 
parking  shall  be  subject  to  the  regulations  of  said 
Commissioners  in  regard  to  height  of  parking 
and  the  projection  of  buildings  beyond  the  build¬ 
ing  line,  and  that  the  District  of  Columbia  shall 
have  a  right  of  way  through  said  parking  for 
sewers  and  water  mains  free  of  cost,  and  to  lav 
thereon  sidewalks,  if,  in  the  judgment  of  said 
Commissioners,  the  space  between  street  lines  is 
not  sufficient  to  admit  the  construction  of  such 
sidewalks  within  said  lines.,, 

It  is  by  virtue  alone  of  this  section  of  the  Act  of  1900, 
that  the  appellants  claim  that  Benning  Road  will  con¬ 
form  with  the  plan  of  the  permanent  system  of  high 
ways  when  this  proceeding  is  consummated;  but  we 
respectfully  submit  that  their  contention  in  this  regard 
is  erroneous  for  three  vital  reasons,  namely: 

In  the  first  place,  the  only  purpose  and  effect  of  the 
Act  is  to  permit  the  recording  of  subdivisions  upon 
establishing  building  restriction  areas  and  making  the 
agreements  required  thereby,  instead  of  dedicating  the 
fee  as  required  by  the  Act  of  1893.  But  a  subdivision 
in  accordance  with  that  Act  does  not  conform  with  the 
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plan  of  the  permanent  system  of  highways,  which  by 
the  Act  of  1913  is  the  essential  purpose  of  this  pro¬ 
ceeding.  That  plan  still  calls  for  a  highway,  in  the 
case  of  Benning  Road  110  feet  wide.  The  Act  of  1900 
does  not  purport  or  attempt  in  any  way  to  amend  the 
Highway  Plan,  or  either  of  the  Highway  Acts,  of  1893 
or  of  1898 ;  yet  the  only  authority  for  the  institution  of 
the  present  proceeding  is,  under  the  provisions  of  the 
Act  of  March  4, 1913,  to  make  Benning  Road  “conform 
with  the  plan  of  the  permanent  system  of  highways,’ ’ 
adopted  under  the  Acts  of  1893  and  1898.  No  refer¬ 
ence  whatever  is  made  in  the  enabling  Act  of  1913  to 
this  Act  of  1900.  The  express  mention  in  the  Act  of 
1913,  of  the  Acts  of  1893  and  1898,  means  the  exclusion 
of  all  others,  the  Act  of  1900  included,  upon  elementary 
principles.  This  Act  of  1913,  conferring  the  power  of 
eminent  domain,  must,  of  course,  be  strictly  and  liter¬ 
ally  construed. 

Lynchburg  Investment  Corporation,  v.  Rudolph, 
40  App.  D.  C.  129 ; 

Metzger  v.  Markham,  36  App.  D.  C.  212,  219 ;  38 
ib.  383,  388; 

Fay  v.  Macfarland,  32  App.  D.  C.  295; 

Macfarland  v.  Moore,  32  App.  D.  C.  213 ; 

Macfarland  v.  Elverson,  32  App.  D.  C.  81-85. 

In  the  second  place,  the  Act  of  1900  has  no  relation 
whatever  to  the  present  case.  It  deals  only  with  two 
classes  of  streets :  those  shown  on  the  Highway  Plan  as 
being  EXACTLY  90  feet  wide,  and  those  shown  on 
said  plan  as  being  120  feet  OR  MORE  in  width.  If  this 
Act  can  be  held  to  apply  to  the  present  case,  it  would 

apply  with  equal  force  to  a  street  shown  on  the  high¬ 
way  plan  as  100  feet  in  width,  to  streets  ranging  any- 


where  between  90  feet  and  120  feet  in  width,  and  to 
streets  ranging  down  to  any  width  less  than  90  feet. 

In  the  third  place,  neither  of  the  subdivisions  of 
East  Side  Park  complies  with  the  requirements  of  the 
Act  of  1900,  and  it  was  upon  this  specific  ground  that 
the  trial  court  dismissed  the  petition.  That  Act  con¬ 
tains  a  triple  proviso,  as  essential  conditions  pre¬ 
requisite  to  its  application,  namely : 

“ Provided t  That  the  parties  dedicating  same 
agree  to  establish  building  restriction  lines  to 
agree  with  the  street  lines  as  shown  on  said  plans : 
And  Provided  further ,  That  the  space  between 
the  street  lines,  as  established  under  the  terms 
hereof,  and  the  building  restriction  lines  shall  be 
considered  as  private  property  set  aside  and  to  be 
used  for  parking  purposes;  But  provided  further , 
That  the  parties  so  dedicating  shall  agree  that  said 
parking  shall  be  subject  to  the  regulations  of  the 
said  Commissioners  in  regard  to  height  of  parking 
and  the  projection  of  buildings  beyond  the  build¬ 
ing  line,  and  that  the  District  of  Columbia  shall 
have  a  right  of  way  through  said  parking  for 
sewers  and  water  mains  free  of  cost,  and  to  lay 
thereon  sidewalks,  if,  in  the  judgment  of  said  Com¬ 
missioners,  the  space  between  street  lines  is  not 
sufficient  to  admit  the  construction  of  such  side¬ 
walks  within  said  lines.’ ’ 

This  proviso  requires:  (1)  that  the  subdividers 
‘  ‘AGREE  to  establish  building  restriction  lines  to 
agree  with  the  street  lines  shown  on  said  plans”;  (2) 
that  the  restricted  area  “BE  CONSIDERED  as  private 
property  set  aside  and  to  be  used  for  parking  puroses”; 
(3)  that  the  subdividers  “AGREE  that  said  parking 
shall  be  subject  to  the  regulations  of  said  Commission¬ 
ers  in  regard  to  height  of  parking  and  the  projection 
of  buildings  beyond  the  building  line”;  (4)  that  they 


shall  also  AGREE  ‘  ‘  that  the  District  of  Columbia  shall 
have  a  right  of  way  through  said  parking  for  sewers 
and  water  mains,  and  to  lay  thereon  sidewalks,  if,  in 
the  judgment  of  said  Commissioners,  the  space  between 
street  lines  is  not  sufficient  to  admit  the  construction 
of  such  sidewalks  within  said  lines. ’ * 

The  second  of  these  requirements,  that  the  restricted 
area  “BE  CONSIDERED  as  private  property  set  aside 
and  to  be  used  for  parking  purposes’ ’  states  the  effect 
of  compliance  with  the  statutory  mandates;  but  the 
difference  between  this  language  and  the  other  parts  of 
the  proviso  now  under  consideration  is  pointed  and  dis¬ 
tinct.  The  restricted  area  is  to  “BE  CONSIDERED 
as  private  property,”  etc.  The  owner  is  not  required 
to  make  any  agreement  to  that  effect,  but  that  is  the 
effect  which  the  law  pronounces,  upon  the  restriction, 
coupled  with  the  three  specific  and  affirmative  agree¬ 
ments.  No  one  of  these  agreements  is  TO  BE  CON¬ 
SIDERED  AS  MADE.  Instead  of  the  restricted  area 
BEING  CONSIDERED  AS  SUBJECT  to  regulation  in 
the  particulars  stated,  the  subdividers  are  SPECIFI¬ 
CALLY  REQUIRED  TO  AGREE  thereto,  affirma¬ 
tively,  and  in  express  terms.  Instead  of  being  CON¬ 
SIDERED  TO  BE  SUBJECT  to  rights  of  way  for  the 
purposes  stated,  the  subdividers  are  specifically  re¬ 
quired  to  AFFIRMATIVELY  AGREE  thereto.  In¬ 
stead  of  BEING  CONSIDERED  SUBJECT  to  the  right 
to  lay  sidewalks  on  the  restricted  area,  it  is  again  re¬ 
quired  that  the  subdividers  AGREE  thereto,  specifi¬ 
cally  and  affirmatively.  THIS  DISTINCTION  IS 
MADE  BY  CONGRESS  WITH  PRECISION,  CARE 
AND  CLARITY.  Yet,  no  one  of  these  agreements  was 
made.  Neither  of  the  East  Side  Park  subdivisions 
does  more  than  “subdivide”  certain  described  land 
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“into  lots,  squares,  public  alleys  and  public  highways 
as  shown  herein.”  NO  ONE  OF  THEM  MAKES  ANY 
AGREEMENT  OF  ANY  KIND,  specifically,  affirma¬ 
tively  or  otherwise.  The  omission  to  make  these  agree¬ 
ments  is  the  basis  of  the  action  now  under  review. 

The  petitioners  endeavor  to  support  their  case  by  a 
regulation  of  the  Commissioners  assuming  to  amend 
the  Act  of  1900,  and  which  was  not  itself  complied 
with.  They  are  not  content,  however,  to  rest  their 
case  upon  an  attempted  amendment  by  themselves,  of 
an  Act  of  Congress,  but  they  further  argue: 

(a)  That  the  persons  who  made  the  subdivisions 
were  not  raising  the  question  and  would  be  estopped 
to  do  so,  and  the  persons  who  are  raising  the  objection 
have  no  such  interest  as  permits  then  to  make  the 
objection ; 

(b)  That  the  statute  does  not  require  such  agree¬ 
ments  to  be  in  writing  but  that  they  may  be  shown 
from  the  surrounding  circumstances  and  the  acts  of 
the  parties,  coupled  with  the  “offer  to  show  that  it 
has  been  the  practice  of  parties  offering  a  subdivision 
to  make  the  agreement  by  acts — the  act  of  offering  a 
plat  of  the  subdivision  and  the  act  of  the  Commis¬ 
sioners  accepting  it,  and  that  on  the  theory  that  the 
Commissioners  have  no  power  to  accept  a  subdivision 
that  does  not  comply  with  the  statute”; 

(c)  “That  the  lines  of  Benning  Road,  so  far  as  pro¬ 
posed  to  be  condemned,  are  in  accordance  with  those 
plans  (highway  plans),  and  therefore  the  Commission¬ 
ers  are  properly  proceeding  under  the  Act  of  March 
4,  1913” — though  that  Act  only  authorizes  a  condem¬ 
nation  to  make  the  road  “CONFORM  WITH  THE 
PLAN  OF  PERMANENT  SYSTEM  OF  HIGH¬ 
WAYS0; 
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(d)  That  the  parties  making  the  subdivision  are 
PRESUMED  to  have  contracted  with  reference  to  the 
existing  law  which  became  a  part  of  their  contracts, 
and,  as  THE  LAW  REQUIRES  SUCH  AGREE¬ 
MENTS  TO  BE  MADE,  they  are  to  be  presumed  to 
have  been  made  from  the  BARE  FACT  OF  THE  MAK¬ 
ING  OF  THE  SUBDIVISIONS  for  “IT  MUST  BE 
ASSUMED  WITHOUT  QUESTION  that  the  Commis¬ 
sioners  *  *  *  would  not  accept  a  map  of  subdivision 
unless  it  was  thoroughly  understood  that  the  same 
was  being  tendered  as  a  compliance  with  the  require¬ 
ments  of  the  law,  *  *  *  and  therefore  that  this  build¬ 
ing-restriction  area  COULD  BE  ACCEPTED  by  the 
Commissioners  and  WOULD  BE  UNDERSTOOD  TO 
BE  ACCEPTED  by  the  Commissioners,  as  a  building 
restriction  area  ONLY  UNDER  THE  TERMS  OF 
THE  ACT  OF  MAY  31, 1900,  and  of  the  Order  No.  11” 
(Appellants  Brief,  pp.  17-18); 

(e)  Upon  the  maxims  that,  of  two  constructions, 
one  of  which  will  sustain  a  contract  as  legal  and  en¬ 
forceable,  and  the  other  of  which  will  reject  it  as  il¬ 
legal  and  unenforceable,  the  former  must  be  adopted; 

(f)  And,  finally,  that  the  word  “highways”  in  the 
language  subdividing  the  land  into  “lots,  squares,  pub¬ 
lic  alleys,  and  public  highways  as  shown  hereon”  ex¬ 
presses  an  intention  of  compliance  with  the  Act  of 
May  31, 1900. 

The  regulation  upon  which  the  appellees  rely  (Rec., 
p.  391)  is  in  the  language  of  the  Act  of  1900,  except 
for  the  attempt  to  amend  that  Act  by  injecting  into 
the  regulation  a  provision  with  respect  to  streets  of 
a  proposed  width  of  100  feet  and  110  feet,  notwith¬ 
standing  the  Act  of  Congress  itself  is  limited  to  two 
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classes  of  streets,  one  of  a  proposed  width  of  exactly 
90  feet,  and  the  other  of  a  proposed  width  of  120  feet 
or  more.  Even  if  this  regulation  could  be  considered 
sufficient  to  amend  the  Act  of  Congress  by  enlarging 
thereupon  so  as  to  bring  the  instant  case  of  a  width  of 
110  feet  within  the  purview  of  the  Act,  the  provisions 
of  the  regulation  itself  have  not  been  complied  with, 
since  it  requires  exactly  the  same  agreements  to  be 
made  as  does  the  Act  of  Congress,  and  as  we  have  al¬ 
ready  seen  NO  ONE  OF  SUCH  AGREEMENTS  WAS 
IN  FACT  MADE. 

The  appellants  contend  that  the  appellees  have  no 
such  interest  as  will  permit  them  to  raise  the  present 
objections,  and  that  those  who  subdivided  the  land  or 
their  successors  in  interest  would  be  estopped  if  they 
attempted  to  do  so,  but  in  this  contention  the  appel¬ 
lants  entirely  miss  the  point.  The  question  at  issue  is 
purely  one  of  jurisdiction.  The  proceeding  is  one  by 
way  of  eminent  domain,  in  which  the  jurisdiction  must 
clearly  appear;  no  implication  can  be  indulged.  The 
jurisdiction  is  to  condemn  land  to  make  Benning 
Road  ‘‘conform  with  the  plan  of  permanent  system  of 
highways.”  We  have  already  shown  that  the  present 
proceeding  cannot  accomplish  this.  The  Court  is, 
therefore,  without  jurisdiction.  The  point  may  be 
raised  in  any  way  or  by  any  one.  It  may  be  raised  by 
the  court  sua  spont-e. 

Galpin  vs.  Page,  18  Wall.,  350,  356; 

Hotel  Companv  vs.  Electric  Lighting  Company, 
17  App.  D.  C.  356,  365; 

Mansfield,  etc.,  Railway  Company  vs.  Swan,  111 
U.  S.  379,  382; 

Reid  vs.  United  States,  211  U.  S.  529,  539 ; 

Chapman  vs.  Barney,  129  U.  S.  577,  681 ; 

Ship  Building  Company  vs.  Hagg,  219  U.  S.  175, 

177. 
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IT  IS  NOT  A  QUESTION  OF  ESTOPPEL,  OR  OF 
INTEREST.  Whether  the  subdividers  are  estopped 
or  not,  whether  the  appellees  have  or  have  not  an  in¬ 
terest  in  the  dedicated  land,  the  fact  remains  that 
THIS  PROCEEDING  CANNOT  POSSIBLY  MAKE 
BENNING  ROAD  “CONFORM  WITH  THE  PLAN 
OF  THE  PERMANENT  SYSTEM  OF  HIGHWAYS,” 
Benning  Road  will  not  be  made  110  feet  wide  by  this 
proceeding.  The  Act  of  1900  has  no  relation  to  a  street 
110  feet  wide,  and  the  Commissioners 1  regulation,  Or¬ 
dinance  No.  11,  is  but  a  vain  attempt  to  enlarge  that 
Act.  None  of  the  agreements  required  by  that  Act  to 
be  specifically  made  was  ever  entered  into.  The  Court 
is,  therefore,  powerless  to  assume  jurisdiction  in  the 
premises. 

Thus,  in  Brown  vs.  Macfarland,  19  App.  D.  C.  525, 
530,  this  Court  said: 

“It  is  argued  that  the  appellants  did  not,  in 
terms,  demand  that  the  second  jury  of  twelve 
should  be  ordered,  and  therefore  the  court  was 
justified  in  ratifying  the  verdict  of  seven.  But  it 
must  be  borne  in  mind  that  it  was  not  the  duty 
of  the  appellants,  as  owners  of  land  proposed  to 
be  condemned,  to  demand  a  summoning  of  a  sec¬ 
ond  jury.  The  statute  does  not  require  it  of  them. 
That  is  the  dutv  of  the  authorities  authorized  to 

V 

institute  and  prosecute  the  proceedings  of  con¬ 
demnation  to  completion.  The  owners  of  the 
lands  proposed  to  be  condemned  are  placed  in  the 
position  of  defendants  or  opponents  of  the  pro¬ 
ceeding  of  condemnation;  and,  consequently,  all 
affirmative  acts  prescribed  by  the  statute  in  per¬ 
fecting  the  proceeding,  must  be  shown  to  have 
been  complied  with  by  the  parties  authorized  to 


20 


take  and  prosecute  the  proceeding.  The  whole 
proceeding  is  strictly  statutory,  and  it  must  be 
affirmatively  shown  that  all  the  provisions  of  the 
statutes  that  apply  to  the  proceedings  have  been 
substantially  complied  with.  Otherwise  the  whole 
proceeding  would  be  void  and  without  effect.’ ’  ' 

(Emphasis  ours.) 

In  Brandenburg  vs.  District  of  Columbia,  26  App. 

D.  C.,  140, 145,  the  Court  said : 

“All  statutory  requirements  in  proceedings  of  * 

this  nature  must  be  observed,  and  that  any  failure 
to  observe  them  can  be  availed  of  at  almost  any 
stage  of  the  proceedings.” 

Again,  in  Macfarland  vs.  Elverson,  32  App.  D.  C., 

81,  85,  it  was  said :  \ 

“It  is  well  established  that  statutes  providing 
for  the  condemnation  of  private  property  for  a 
public  use  must  be  strictly  construed.  If  ANY 
DOUBTS  exist  as  to  the  authority  to  proceed 
under  such  statutes,  THESE  DOUBTS  MUST  BE 
RESOLVED  IN  FAVOR  OF  THE  PERSON 
WHOSE  PROPERTY  IS  SOUGHT  TO  BE  CON-  * 

DEMNED.”  (Emphasis  ours.) 

And,  in  Fay  vs.  Macfarland,  32  App.  D.  C.  295,  298-9: 

i 

“There  were  issues  of  fact  that  demanded 
affirmative  proof  in  order  to  give  the  court  juris- 
diction  to  proceed  with  the  condemnation.  In  the 
absence  of  any  denial  or  objection,  IT  IS  DOUBT¬ 
FUL  IF  THE  COURT,  EXCEPT  UPON  A  SPE¬ 
CIFIC  ADMISSION  OF  THE  TRUTH  OF  THE 
FACTS  ALLEGED  BY  APPELLANTS,  WOULD 
HAVE  BEEN  JUSTIFIED  IN  ENTERING  A  + 
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FINAL  ORDER  OF  CONFIRMATION,  without 
proof  of  the  jurisdictional  facts  alleged  in  the 
petition.  *  *  *  Statutes  like  the  present,  authoriz¬ 
ing  the  taking  of  private  property  for  public  use, 
are  to  be  strictly  construed.  The  Commissioners 
are  creatures  of  statute.  They  possess  no  implied 
powers.  Their  authority  to  act  must  be  gathered 
from  the  express  terms  of  the  law  granting  it. 
Hence,  in  any  attempt  to  act  under  a  statute  grant¬ 
ing  authority,  THEY  MUST  COMPLY  LITER¬ 
ALLY  WITH  ITS  REQUIREMENTS.  Neither 
has  the  court  any  implied  jurisdiction  in  the  pre¬ 
mises.  Every  requirement  of  a  statute  conferring 
jurisdiction  upon  the  court  to  entertain  a  proceed¬ 
ing,  providing  a  legal  method  of  taking  private 
property,  must  be  complied  with  TO  THE  LET¬ 
TER.  It  must  clearly  appear,  either  by  express 
admission  of  the  parties,  or  by  competent  evi¬ 
dence,  that  all  the  jurisdictional  requirement  are 
present,  before  the  court  can  lawfully  proceed.” 
(Emphasis  ours.) 

“Statutes  of  this  character  are  to  be  construed 
strictly  against  the  Government,  and  liberally  in 
favor  of  the  citizen  whose  property  is  being  taken 
and  destroyed.”  Metzger  vs.  Markham,  36  App. 
D.  C.  212,  219;  38  App.  D.  C.  383,  388. 

This  court,  in  its  latest  utterance  upon  the  subject, 
after  approving  Fay  vs.  MacFarland  and  Brown  vs. 
Macfarland,  supra ,  said : 

“In  matters  affecting  private  property,  rights 
of  persons,  companies,  or  corporations,  where  it  is 
sought  to  take  it  for  the  public  good,  liberal  con¬ 
struction  shall  be  indulged  in  favor  of  the  parties 
thus  affected,  and  EVERT  STEP  REQUIRED  TO 
BE  TAKEN  BT  THE  PUBLIC  OFFICERS  IN 
THUS  SUBJECTING  PRIVATE  PROPERTY 
TO  PUBLIC  USE  MUST  BE  LITERALLY  FOL- 
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LOWED.* *  Lynchburg  Investment  Corporation, 
et  al.,  vs.  Rudolph,  et  al.,  40  App.  D.  C.,  129.  (Em¬ 
phasis  ours.) 

But,  meeting  the  appellants  on  their  own  ground  of 
attack,  the  appellees  have  such  interest  as  to  permit 
them  to  contest  this  question. 

A  street  110  feet  wide,  entirely  in  public  ownership , 
is  of  greater  value  and  utility  to  properties  supposed 
to  be  benefited  bv  its  establishment  than  is  a  street 
part  of  which  remains  in  private  ownership,  whatever 
right  may  be  accorded  the  public  therein. 

The  appellees  are  entitled,  under  the  statute,  to  such 
a  street,  if  the  statute  applies  at  all  to  streets  110  feet 
wide,  as  a  condition  precedent  either  to  the  taking  of 
their  land  for  such  street  or  to  the  imposition  of  bene¬ 
fits  upon  them  on  account  of  the  same, — indeed,  as  a 
condition  precedent  to  being  brought  into  Court  in  con¬ 
nection  therewith.  No  element  of  estoppel  is  present, 
or  material. 

True,  the  appellants  assert,  at  page  26  of  their  brief, 
that  “the  District  of  Columbia  has  spent  a  consider¬ 
able  sum  of  money  in  these  proceedings.* *  The  record’ 
does  not  substantiate  this  assertion,  and  the  law  con¬ 
tradicts  it  because  the  Act  of  1913  requires  even  the 
costs  and  expenses  of  the  proceeding  to  be  paid  by 
benefit  assessments.  Furthermore,  the  doctrine  of 
estoppel  is  always  reciprocal  in  its  operation.  It  can¬ 
not  be  applied  against  the  Government.  Neither  can 
it  be  invoked  in  its  favor.  Nor  can  this  doctrine  be  re¬ 
sorted  to  by  any  one  who  has  not  been  innocently  mis¬ 
led.  The  appellants  admit  in  their  brief  (p.  17),  “it 
must,  of  course,  be  assumed  without  question  that  the 
Commissioners  and  their  subordinate  officers  were, 
thoroughly  familiar  with  the  requirements  of  the  sta- 
ute.”  YET  THEY  CHOSE  TO  IGNORE  THEM. 


The  appellants  inquired  of  one  of  their  witnesses : 

“Mr.  Latimer,  with  reference  to  the  case  of  a 
street  beyond  the  city  limits,  and  in  accordance 
with  the  Act  of  May  31,  about  which  we  have 
talked,  what  is  the  practice  of  the  Commissioners 
as  to  accepting  plats  of  subdivisions  on  wThich  are 
showm  building  restriction  lines,  which  plats  of 
subdivisions  are  offered  after  May  31,  1900  ?” 
(Rec.  p.  392.) 


The  appellees  objected  to  this  question,  and  the  ap¬ 
pellants  stated  that  the  question  consituted  an  “offer 
to  showr  that  it  has  been  the  practice  of  parties  offer¬ 
ing  subdivisions  to  make  the  agreements  by  acts — the 
act  of  offering  a  platted  subdivision  and  the  act  of 
the  Commissioners  accepting  it,  and  that  on  the  theory 
that  THE  COMMISSIONERS  HAVE  NO  POWER  TO 
ACCEPT  A  SUBDIVISION  THAT  DOES  NOT  COM¬ 
PLY  WITH  THE  STATUTE.” 

The  objection  was  sustained,  and  the  appellants 
claim  error  in  the  ruling  of  the  Court,  upon  the  well- 
recognized  doctrine  that  the  interpretation  and  con¬ 
struction  of  a  statute  placed  upon  it  by  the  officers'  of 
the  Government  are  entitled  to  serious  consideration 
by  the  Court,  citing  but  two  of  the  numerous  cases  to 
that  point,  Ballanger  v.  U.  S.,  33  App.  D.  C.  302,  and 
U.  S.  v.  Ingham,  38  App.  D.  C.  379;  but  the  language 
of  this  Court  in  the  latter  of  these  cases  fully  explodes 
the  contention  of  the  appellants  in  this  regard : 

“While  an  executive  contemporaneous  construc¬ 
tion  will  usuallv  be  followed  WHERE  THE  LAN¬ 
GUAGE  OF  THE  STATUTE  IS  NOT  CLEAR,  or 
admits  of  two  reasonable  interpretations,  this  rule 
of  interpretation  does  not  preclude  an  inquiry  by 
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the  courts  as  to  the  correctness  of  a  custom  of  a 
department  when  that  custom  is  INCONSISTENT 
WITH  THE  LANGUAGE  AND  OBJECT  OF 
THE  STATUTE  (Citation).  In  other  words,  IF 

NO  SUBSTANTIAL  SUPPORT  IS  FOUND  IN 
THE  STATUTE  FOR  THE  INTERPRETATION 
OF  THE  OFFICERS  CHARGED  WITH  ITS  EN 
FORCEMENT,  COURTS  WILL  NOT  HESITATE 
TO  DECLARE  AND  EFFECTUATE  THE  LEG¬ 
ISLATIVE  WILL.” 

The  appellants ’  brief  seeks,  however,  to  enlarge  the 
offer  of  proof  to  one  showing  that  “the  requirements 
of  the  statute  were  always  explained  to  those  seeking 
subdivisions,  and  their  attention  directed  to  the  sta¬ 
tute  and  to  section  11  of  the  Regulations,  and  that 
thereafter ,  by  the  submission  of  a  plat  of  subdivision, 
the  Commissioners  considered  such  to  be  an  agreement 
and  acquiescence  in  the  requiremnts  of  the  law  and 
acted  accordingly. ’ ’  (Appellant’s  Brief,  p.  27.) 

This  offer  was  not  made  in  the  trial  court,  but  even 
had  it  been  it  would  not  strengthen  the  appellants’ 
case.  The  rule  of  law  relied  upon  as  to  the  construc¬ 
tion  and  interpretation  placed  upon  a  statute  by  a 
government  official  intrusted  with  its  administration, 
is  of  necessity  limited,  as  we  have  seen,  to  such  Acts 
and  to  such  parts  of  Acts  as  are  doubtful  in  meaning. 
Clearly,  it  cannot  apply  in  the  present  case  to  a  regula¬ 
tion  which  attempts  to  change  the  plain  language  of  an 
Act  relating  only  to  streets  precisely  90  feet  in  width 
and  120  feet  or  more  in  width,  so  as  to  inject  therein 
other  streets  of  specified  intermediate  widths.  No 
more  can  it  be  applied  to  the  state  of  facts  offered  to  be 
shown  either  at  the  trial  or  as  sought  to  be  enlarged 
by  the  brief. 

At  the  trial,  the  only  offer  was  to  show  that  the  Com- 


missioners  regarded  the  act  of  the  parties  offering  a 
subdivision  together  with  their  own  act  in  accepting 
it  as  implying  all  of  the  agreements  required  by  the 
statute  to  be  expressly  made.  This  is  a  plain,  unvar¬ 
nished,  attempt  to  strike  out  of  the  statute  the  lan¬ 
guage  requiring  the  subdividing  parties  to  make  cer¬ 
tain  specified  agreements,  and  to  substitute  therefor 

language  subjecting  BY  OPERATION  OF  LAW  THE 
BUILDING  RESTRICTION  AREAS  to  the  RE¬ 
STRICTIONS  AND  RIGHTS  REQUIRED  BY  THE 
STATUTE  TO  BE  SPECIFIED  AND  AGREED 
UPON. 

The  enlargement  of  the  offer  of  proof  now  made  by 
the  brief  is  equally  futile.  Proof  that  the  appellants 

“HAD  MADE  IT  A  PRACTICE”  not  to  require  that 
the  statutory  agreements  “be  reduced  to  writing  and 
explicitly  expressed  upon  the  plats  of  subdivisions,  but 
that,  on  the  other  hand,  the  requirements  of  the  statute 
were  ALWAYS  EXPLAINED  to  those  seeking  sub¬ 
divisions  and  their  attention  directed  to  the  statute 
and  to  section  11  of  the  Regulations,  and  that  there¬ 
after,  by  the  submission  of  a  plat  of  subdivision,  the 
Commissioners  considered  such  to  be  an  agreement 
and  acquiescence  in  the  requirements  of  the  law  and 
acted  accordingly”  (Appellants 9  Brief,  p.  27)  serves 
no  useful  purpose.  IT  IS  SO  ELEMENTARY  THAT 
PROOF  OF  A  PRACTICE  OF  DOING  A  THING  IS 
NO  PROOF  THAT  THE  THING  WAS  DONE  UPON 
A  PARTICULAR  OCCASION,  THAT  WE  ARE  SUR¬ 
PRISED  THAT  THE  ATTEMPT  SHOULD  BE 
MADE  AT  THIS  DAY  TO  VIOLATE  THE  RULE.  If 
the  practice  referred  to  was  of  the  slightest  importance 
in  this  case,  it  was  not  because  it  was  a  practice,  but 
rather  because  that  practice  was  followed  with  refer- 
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ence  to  the  two  subdivisions  in  question.  NO  PROOF 
WAS  OFFERED  THAT  THE  REQUIREMENTS  OF 
THE  STATUTE  WERE  EXPLAINED  TO  EITHER 
OF  THE  SUBDIVIDING  PARTIES  OR  THAT 
THEIR  ATTENTION  WAS  DIRECTED  EITHER  TO 
THE  STATUTE  OR  TO  THE  SECTION  OF  THE 
REGULATIONS.  In  the  absence  of  such  proof, the  mere 
proof  of  the  existence  of  the  practice  is  of  course  en¬ 
tirely  beside  the  question.  Had  such  proof  with  re¬ 
spect  to  explanation  to  the  subdividing  parties  with 
whom  we  are  here  concerned  been  offered,  the  ques¬ 
tion  would  then  arise  whether  such  facts  and  circum¬ 
stances  satisfy  the  statutory  mandate  for  the  making 
of  explicitv  specified  agreements.  In  the  absence  of 
such  proof,  that  question,  of  course,  does  not  arise  and 
we  are  accordingly  spared  its  consideration.  Yet  it  is 
the  only  question  considered  by  the  appellants  in  this 
connection. 

The  foregoing  remarks  also  dispose  of  the  further 
contention  of  the  appellants  that  it  is  not  necessary 
that  the  agreement  be  in  writing,  but  it  may  be  shown 
from  the  surrounding  circumstances  and  the  acts  of 
the  parties.  (Appellants’  Brief,  p.  12.)  HERE, 
THERE  IS  NO  AGREEMENT  OF  ANY  KIND; 
WRITTEN  OR  ORAL,  OR  DEDUCIBLE  FROM 
SURROUNDING  FACTS  AND/OR  CIRCUM¬ 
STANCES.  Indeed,  the  record  is  singularly  devoid  of 
any  statement  of  such  facts  or  circumstances.  It  pro¬ 
claims  with  a  clarion  voice  that  no  agreement  was 
made  or  attempted  to  be,  and  that  nothing  was  said 
or  done  even  to  indicate  most  remotely  an  idea  that 
any  of  the  statutory  agreements  were  in  the  thoughts 
of  any  one  at  the  time  of  the  making  of  either  of  the 
two  East  Side  Park  Subdivisions. 


At  pages  12  and  13,  appellants  contend  that  because 
the  plats  show  building  restriction  lines, 1 1  the  space  be¬ 
tween  those  lines  is  considered  the  dedication  of  build¬ 
ing  restriction  area,”  cases  being  cited  in  support  of 
this  contention.  We  shoud  hardly  have  considered  au¬ 
thorities  necessary  upon  such  a  proposition.  We  do 
not  question  that,  if  the  subdivisions  had  been  validly 
made ,  they  would  have  established  building  restriction 
areas  15  feet  wide.  But  the  question  would  still  re¬ 
main,  What  are  the  restrictions  upon  such  areas?  The 
ordinary  effect  of  the  establishment  of  a  building  re¬ 
striction  line  is  simply  to  prohibit  building  operations 
within  the  restricted  area,  and  this  is  the  sole  effect 
which  could  be  given  to  the  “building  restriction  line” 
shown  upon  the  plats  in  this  record,  had  they  been 
lawfully  recorded.  But  thev  were  not.  Section  2  of 
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the  Act  of  1893  (supra,  p.  8),  expressly  forbade  it, 

and  as  we  have  seen  the  Act  of  1900  constitutes  no 
warrant  or  authority  therefor. 

The  statement  is  made  at  page  10  of  appellants’ 
brief : 


“It  is  not  denied,  so  far  as  the  present  discus¬ 
sion  is  concerned,  that  the  lines  of  Benning  Road, 
so  far  as  proposed  to  be  condemned ,  are  in  accor¬ 
dance  with  those  (the  highway)  plans,  and  there¬ 
fore  the  Commissioners  are  properly  proceeding 
under  the  Act  of  March  4,  1913.” 

In  the  trial  Court,  we  most  emphatically  denied  the 
whole  of  this  statement,  and  we  repeat  the  denial  here 
in  toto .  It  is  one  thing  to  say  that  the  lines  of  Benning 
Road  so  far  as  proposed  to  be  condemned  are  “unthin 
the  lines  of  the  highway  plan.”  That  much  we  are 
ready  to  concede.  But  it  is  a  very  different  thing  to 


say  that  they  “are  in  accordance  with  those  plans/ ’ 
For  reasons  already  stated,  we  deny  this,  and  we  ac¬ 
cordingly  also  deny  that  “the  Commissioners  are  pro¬ 
ceeding  properly  under  the  Act  of  March  4, 1913. 9  9 

It  is  quite  clear  that  THE  LINES  OF  BENNIN6 
ROAD,  SO  FAR  AS  PROPOSED  TO  BE  CON¬ 
DEMNED,  ARE  NOT  IN  ACCORDANCE  WITH 
THE  HIGHWAY  PLAN  AT  THE  POINT  OF  THE 
SUPPOSED  SUBDIVISION.  It  is  sought  to  condemn, 
on  the  South  side  of  Benning  Road  at  that  point,  a 
strip  of  land  twelve  feet  wide,  due  North  of  which  lie 
the  two  subdivisions  in  question.  Consequently,  land 
is  being  sought  here  for  the  widening  of  a  part  of  Ben¬ 
ning  Road  to  a  width  of  but  95  feet,  without  which 
land  it  would  have  a  width  of  only  83  feet,  including 
the  right  of  wrav  of  the  Washington  Railway  and  Elec¬ 
tric  Company,  but  if  this  w7ere  not  so,  the  result  of  the 
proceeding,  according  to  the  appellants  argument, 
would  be  that  Benning  Road  from  15th  Street  East 
would  have  a  width  of  110  feet  until  it  reaches  the 
West  line  of  these  subdivisions,  and  a  like  width 
extending  from  the  East  line  of  these  subdivisions, 
leaving  the  intermediate  space  at  the  point  of  subdi¬ 
vision  but  ninety-five  feet  wide. 

We  have  no  quarrel  with  the  appellants 9  contention 
that,  in  making  a  contract  the  parties  are  presumed  to 
contract  with  reference  to  the  existing  law,  which 
forms  part  of  the  contract  even  though  not  expressed 
therein.  That  is,  however,  very  different  from  saying 
that  where  the  law  requires  a  certain  thing  to  be  done 
as  a  condition  precedent  to  the  doing  of  a  given  act, 
the  doing  of  that  act  without  doing  the  thing  so  re¬ 
quired  to  be  done  presupposes  that  that  thing  has  been 
done.  Nor  is  it  the  same  as  saying  that  where  a  law, 
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in  clear  and  unambiguous  terms,  requires  the  doing 
of  fou~  things,  the  doing  of  one  is  sufficient. 

Here,  the  evident  purpose  of  Congress  in  specifi¬ 
cally  requiring  the  making  of  these  AGREEMENTS 
was  that  the  several  property  owners  should  have  their 
attention  directly  called  to  the  fact  that  they  were 
making  such  agreements.  Many  property  owners 
might  be  willing  to  establish  a  building  restriction  line, 
and  yet  be  unwilling  to  make  the  agreements  required 
by  the  Act  of  1900  as  conditions  precedent  to  the  mak¬ 
ing  of  the  subdivisions. 

The  contention  now  under  consideration  is  but 
another  form  of  the  appellants 1  argument  already 
examined  and  found  to  be  unsound,  that  the  mere  mak¬ 
ing  of  the  subdivisions  implies  the  agreements  re¬ 
quired  by  legislative  mandate  to  be  specifically  made. 

No  one  of  the  fifteen  cases  cited  by  the  appellants  in 
this  connection  supports  their  contentions,  or  does 
more  than  declare  that  the  law  constitutes  a  part  of 
the  contract,  and  is  to  be  read  into  it. 

Treating  these  subdivisions  as  contracts,  and  read¬ 
ing  the  Act  of  1900  into  them,  has  the  effect  only  of 
having  the  subdivisions  declare  themselves  to  be  in¬ 
complete  because  of  the  absence  of  the  specific  agree¬ 
ments  demanded  by  the  statute. 

Appellants  evidently  misconceive  the  doctrine  that, 
as  between  two  constructions  of  a  contract  one  of  which 
sustains  and  gives  force  thereto  and  the  other  of  which 
renders  the  contract  illegal  and  unenforceable,  the  for¬ 
mer  is  to  be  adopted ;  inasmuch  as  the  doctrine  presup¬ 
poses  ambiguity  or  room  for  doubt,  which  does  not  ex¬ 
ist  here. 

As  said  in  Berry  v.  Frisbie  (Ky.),  86  S.  W.  558,  559, 
cited  by  appellants,  “  Where  a  written  contract  can, 
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from  its  context,  be  construed  so  as  to  be  binding  upon 
the  parties  to  it  instead  of  not  binding,  the  former 
construction  is  preferred.”  But  the  contracts,  as  the 
appellants  choose  to  term  the  attempted  subdivision 
plats  now  in  question,  cannot  be  construed  from  their 
context  so  as  to  include  therein  agreements  required 
to  be  expressed  but  about  which  the  parties  were 
silent;  hence,  the  rule  invoked  is  without  application. 

The  final  contention  of  the  appellants  (p.  23)  is  that 
by  subdividing  the  land  into  “lots,  squares,  public 
alleys  and  public  highways  as  shown  hereon,”  the  sub¬ 
dividers  have  by  the  use  of  the  word  “highways”  ex¬ 
pressed  an  intention  to  comply  with  the  Act  of  May 
31,  1900,  the  argument  being  that,  inasmuch  as  the 
creation  of  the  building  restriction  area  is  accom¬ 
plished  at  the  time  of  the  filing  of  the  plat  of  sub¬ 
division  the  dedication  takes  place  at  that  time  com¬ 
pletely  and  fully,  including  the  dedication  of  the  build¬ 
ing  restriction  area  for  sidewalk,  water  main  and 
sewer  purposes,  though  by  force  of  circumstances  the 
Commissioners  may  not  see  fit  to  accept  such  area  for 
the  purposes  stated  until  some  subsequent  time;  but 
the  appellants  overlook  the  fact  that  the  time  may 
never  come  for  the  laying  of  sidewalks  on  the  restricted 
area,  and  the  Commissioners  may  never  acquire  the 
right  to  do  so,  for  such  right  is  expressly  conditioned 
upon  the  finding  by  the  Commissioners  that ‘  i  the  space 
between  street  lines  is  not  sufficient  to  adlmit  the  con¬ 
struction  of  such  sidewalk  within  said  lines.”  supra, p. 
11,  yet  the  appellants  concede  (pp.  24-5)  that  unless 
their  view  be  adopted,  “the  contract  of  subdivision 
would  have  to  be  held  not  only  unenforceable  but  ille¬ 
gal.”  In  other  words,  because  the  Commissioners  of  the 
District  of  Columbia  have  undertaken  to  do  something 
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which  THEY  CONCEDE  IS  ILLEGAL  except  upon 
a  preposterous,  far-fetched  and  wholly  untenable  basis, 
they  claim  that  such  basis  must  nevertheless  be 
adopted  by  the  courts. 

It  is  the  word  4 4 highways’ ’  upon  which  they  seize 
for  this  purpose.  The  Court,  of  course,  must  approach 
the  question  considering  that  word  in  its  ordinary 
meaning.  Surely,  a  person  signing  these  subdivision 
plats  would  not  attribute  to  the  w7ord  4 4 highways,’’ 
standing  alone,  as  the  same  appears  on  the  face  of  such 
plats,  the  far-reaching  elfect  now7  claimed  for  it.  The 
plats  show7  several  streets,  H  Street,  20th  Street,  19th 
Street  and  Benning  Place.  The  average  individual 
would  naturally  suppose  that  these  four  streets  and 
nothing  else  are  comprehended  by  the  word  4 4 high¬ 
ways’  ’  as  used  on  the  face  of  the  plats. 

The  phrase  in  which  that  word  is  found  is  “lots, 
squares,  public  alleys  and  public  high ways/ ’  If  the 
building  restriction  area  is  a  public  highway,  as  now 
contended,  then  certainly  the  alleys  shown  on  the  plats 
are  equally  so,  and  the  expression  “public  alleys’ ’  is 
devoid  of  meaning.  But  the  Court  must  endeavor  to 
give  some  meaning  to  every  wTord  on  the  plat.  It  can¬ 
not  construe  the  expression  4 4 public  alleys”  as  mean¬ 
ingless  unless  compelled  so  to  do  by  overpowering 
necessity. 

It  has  been  held  that  an  alley  is  not  a  highway,  but 
is  no  more  than  a  way  intended  primarily  for  the  ac¬ 
commodation  and  convenience  of  the  adjacent  prop¬ 
erty  and  local  use,  and  not  for  general  use. 

Paul  vs.  Detroit,  32  Mich.  111. 

Beecher  V3.  People,  38  Mich.  291. 

Bagley  vs.  People,  43  Mich.  355. 
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Horton  vs.  HarrisonviUe,  207  Mo.  341. 

Corby  vs.  Ry.  Co.,  150  Mo.,  457. 

Winston  vs.  Johnson,  42  Minn.,  398. 

If  the  public  alleys  are  not  comprehended  by  the  ex¬ 
pression  ‘‘public  highways”  that  expression  certainly 
cannot  include  anything  of  lesser  moment,  such  as  a 
building  restriction  area  or  a  possible  future  sidewalk. 

Furthermore,  the  possible  right  to  use  the  restricted 
area  for  sidewalk  and  other  purposes  at  a  later  date 
cannot,  in  any  event,  convert  such  areas  into  highways 
prior  to  the  time  that  they  are  actually  put  to  such  use. 

When  land  is  taken  for  highway  purposes,  it  does 
not  become  a  highway  within  the  meaning  of  the  statute 
until  it  has  been  made  one  by  grading  for  purposes  of 
travel. 


Gorham  v.  New  Haven,  76  Conn.  700; 

Laufer  v.  Bridgeport  Co.,  68  Conn.  675. 

Willmet  Iron  Bridge  Co.  v.  Hatch,  197  Fed.  347 ; 

Shellhouse,  et  al.  v.  The  State,  110  Ind.  509; 

Davis  v.  Mayor,  14  N.  Y.  506 ; 

Harding  v.  Medling,  10  Met.  465; 

Bogue,  et  al.  v.  Bennett,  156  Ind.  478 ; 

Burlington,  etc.  Railroad  Co.  v.  Johnson,  38 
Kans.  142; 

Riley  v.  Buchanan,  116  Kan.  165 ; 

McComber  v.  Nicholas,  34  Mich.  212; 

State  v.  Cowan,  29  N.  C.  239. 

Surely,  then,  the  building  restriction  areas  in  ques¬ 
tion  cannot  become  highways  in  advance  of  the  finding 
required  by  the  statute  as  a  condition  precedent  to  the 
right  to  lay  sidewalks  thereon  that  “the  space  between 
street  lines  is  not  sufficient  to  admit  the  construction 
of  such  sidewalks  within  said  lines.”  Supra ,  pp.  11,  30. 
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II. 

There  is  no  plan  of  permanent  system  of  highways 
to  which  Benning  Road  can  he  made  to  conform,  and 
the  fact  that  the  supposed  amendment  thereto  was 
never  considered  by  the  Highway  Commissioners  or 
by  more  than  two  of  its  members ,  prevented  it  becom- 
ing  effective. 

As  already  pointed  out,  the  original  highway  plan 
adopted  for  the  area  in  question  was  concededly  defec¬ 
tive  and  contradictory  {supra,  p.  7),  but  an  attempt 
was  made  to  amend  it,  which  attempt,  if  effective,  cured 
such  defects  and  contradictions  in  the  original  plan 
(Rec.  p.  333).  The  only  question  with  which  we  are 
concerned  in  this  connection,  therefore,  is  whether  the 
supposed  amendment  was  an  amendment  in  fact  and 
in  law. 

The  procedure  for  the  adoption  of  a  highway  plan 
as  laid  down  by  the  Act  of  March  2, 1893,  is  as  follows: 

Plans  therefor  shall  be  prepared  by  the  Commis¬ 
sioners  of  the  District  of  Columbia  from  time  to  time, 
in  sections,  and  whenever  they  shall  have  adopted  the 
plan  of  any  section,  they  shall  cause  a  map  of  the  same 
to  be  made,  a  copy  of  which  map,  duly  certified  by  the 
Commissioners,  shall  be  delivered  by  them  to  the  High¬ 
way  Commissioners  created  by  that  Act  and  composed 
of  the  Secretary  of  War,  the  Secretary  of  the  Interior 
and  the  Chief  of  Engineers,  for  the  time  being, 

“who  shall  make  such  alterations,  if  any, 
therein  as  they  shall  deem  advisable,  keeping  in 
view  the  intention  and  provisions  of  this  Act,  and 
the  necessity  of  harmonizing  as  far  as  possible  the 
public  convenience  with  economy  of  expenditure; 
and  if  such  commission  shall  see  fit,  they  may 
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cause  to  be  made  a  new  map  in  place  of  the  old 
one  submitted  to  them.  When  such  Commission, 
or  a  majority  thereof,  shall  have  come  to  a  final 
determination  in  the  matter,  they  shall  approve  in 
writing  the  map  which  they  shall  adopt,  and  shall 
deliver  it  to  said  Commissioners  of  the  District  of 
Columbia,  and  the  same  shall  at  once  be  filed  and 
recorded  in  the  office  of  the  Surveyor  of  the  Dis¬ 
trict  of  Columbia.”  (Sec.  2.) 

The  Highway  Commission  is  thus  created  as  a 
special  body. 

Smith  v.  District  of  Columbia,  25  App.  D.  C. 

370 ; 

Parsons  v.  District  of  Columbia,  35  App.  D.  C. 

326,  336. 

By  the  Act  of  March  4,  1913  (37  Stats.  L.  949),  the 
Commissioners  of  the  District  of  Columbia  were 
authorized  “whenever  in  their  judgment  the  public 
interests  require  it,  to  prepare  a  new  highway  plan 
for  any  portion  of  the  District  of  Columbia  and  sub¬ 
mit  the  same  for  approval  after  public  hearing  to  the 
Highway  Commission  created  by”  the  provision  of 
the  original  Highway  Act  which  has  just  been  quoted 
in  this  brief;  and  the  said  Act  of  March  4,  1913,  fur¬ 
ther  required  that  such  amended  or  substituted  high¬ 
way  plan  be  prepared  under  the  provisions  just 
quoted  and  other  provisions  of  the  original  Highway 
Act  of  1893,  as  amended  by  a  later  Act  not  now  ma¬ 
terial  “and  that  upon  approval  and  recording  of  any 
such  new  highway  plan,  it  shall  take  the  place  and 
stand  for  any  previous  plan  for  the  portion  of  the 
District  of  Columbia  affected.” 
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Pursuant  to  the  authorization  of  this  Act  of  March 
4,  1913,  the  Commissioners  of  the  District  of  Colum¬ 
bia  attempted  “to  prepare  a  new  highway  plan”  for 
the  portion  of  the  District  of  Columbia  including 
Bennings  Road  from  15th  and  H  Streets,  N.  E.,  to 
Oklahoma  Avenue,  and  they  proceeded  by  the  petition 
filed  in  the  Court  below  to  condemn  in  accordance  with 
such  supposed  “new  highway  plan.”  Such  new  plan, 
as  recorded,  bears  the  following  endorsement: 

“Approved  by  the  Highway  Commissioners  on 
October  21, 1916  (Signed)  Newton  D.  Baker,  Secretary 

of  War, - ,  Secretary  of  Interior,  W.  M.  Black, 

Brigadier-General,  United  States  Engineers.”  (Rec. 
p.  335.) 

Said  “new  highway  plan,”  with  such  approval  en¬ 
dorsed  thereon,  was  delivered  to  the  Commissioners 
of  the  District  of  Columbia,  accompanied  and  ex¬ 
plained  by  a  letter  from  the  Recorder  of  the  High¬ 
way  Commission,  in  which  he  states  “In  explanation 
of  the  absence  of  the  signature  of  the  Secretary  of 
the  Interior  I  have  to  advise  you  that  illness  pre¬ 
vented  his  attendance  at  the  meeting.”  (Rec.  p.  335.) 

There  was  no  showing  of  any  kind  that  a  hearing 
had  ever  been  held,  or  that  action  had  been  taken  by 
the  Highway  Commission  sitting  as  a  board,  either 
'with  or  without  all  members  present.  The  fact  that 
the  Secretary  of  the  Interior  was  absent  from  the 
meeting  rendered  the  attempted  approval  of  the 
amendment  by  the  majority  of  the  members  of  the 
Commission  who  attended  such  meeting  altogether  in¬ 
effective.  The  entire  membership  of  ‘the  Highway 
Commission  is  required  to  act.  There  must  be  an  in¬ 
terchange  of  views  between  all  of  the  members  sitting 
as  a  board.  A  mere  majority  cannot  act  in  the  ab- 


sence  of  the  minority,  either  in  board  meetings  or  in¬ 
dividually.  The  record  is  conclusive  evidence  that  the 
Secretary  of  the  Interior  did  not  attend  the  meeting; 
that  he  did  not  act;  that  there  was  no  interchange  of 
views  between  him  and  the  other  members  of  the  Com¬ 
mission,  and  that  therefore  the  attempted  approval 
of  the  amendment  by  a  mere  majority  of  the  High¬ 
way  Commission  in  the  absence  of  one  of  its  three 

members  was  utterly  void  and  without  effect. 

•* 

“The  mere  signing  of  the  petition  does  not  pur¬ 
port  such  united  consideration  and  conference  to¬ 
gether  upon  the  subject  as  is  necessary  to  author¬ 
ize  an  official  declaration  that  the  public  interest 
demands  the  taking  of  private  property  for  pub¬ 
lic  use.  Statutes  like  the  present  authorizing  the 
taking  of  private  property  for  public  use  are  to 
be  strictly  construed.”  Fay  vs.  Macfarland,  32 
App.  D.  C.  295. 


III. 

The  Statute  under  which  the  proceeding  purports 
to  have  been  instituted  amounts  to  a  taking  of  private 
property  for  public  use  without  just  compensation ,  in 
violation  of  the  Constitution  of  the  United  States . 

The  Statute  under  consideration,  in  terms,  under¬ 
takes  to  authorize  the  Commissioners  to  condemn  land 
in  order  to  make  streets,  avenues,  roads  and  high¬ 
ways,  “conform  with  the  plan  of  the  permanent  sys- 
ten  of  highways,  *  *  *  provided  that  the  entire 

amount  found  to  be  due  and  awarded  by  the  jury 
under  such  proceedings  as  damages  for  and  in  respect 
of  the  land  condemned,  plus  the  cost  and  expenses 
of  said  proceedings,  shall  be  assessed  by  the  jury  as 
benefits.”  (37  Stats.  L.  950;  Rec.  p.  2.) 


The  appellees  moved  the  Court  to  dismiss  the  peti¬ 
tion  and  the  proceeding  on  the  ground  that  said  Act 
of  Congress  ‘‘means  either  that  the  validity  of  the 
whole  proceedings  is  to  depend  upon  whether  or  not 
the  jury  finds  benefits  in  an  amount  sufficient  to  equal 
the  damages  plus  the  cost  and  expenses  of  the  pro¬ 
ceeding,  or  else  that  the  jury  must  bring  in  a  verdict 
assessing  benefits  which  shall  in  the  aggregate  equal 
such  an  amount,  and  this  without  regard  to  the  bene¬ 
fits  actually  conferred  or  how  much  they  may  in  fact 
fall  short  of  the  sum  assessed,’ ’  and  that  “in  either 
view  the  Act  is  unconstitutional,  null  and  void  as  a 
deprivation  of  property  without  just  compensation 
and  without  due  process  of  law.”  This  motion  was 
overruled  and  an  exception  was  allowed  and  noted. 
(Rec.  p.  336). 

It,  of  course,  goes  without  saying  that  Congress 
cannot  either  require  an  assessment  of  benefits  to  be 
made  without  regard  to  the  actual  enhancement  in 
value,  or  authorize  the  institution  of  a  proceeding  to 
condemn  land  without  any  fixed  intention  of  taking 
and  paying  for  it.  District  of  Columbia  v.  Cemetery, 
5  App.  D.  C.,  497,  521-3. 

An  Act  of  Congress  authorizing  the  institution  of  a 
condemnation  proceeding  without  making  an  appro¬ 
priation  to  pay  for  the  land  so  authorized  to  be  con¬ 
demned  is  void. 

Searl  vs.  School  District,  133  U.  S.  553,  562; 

Sweet  vs.  Rechel,  159  U.  S.  380,  398; 

Pensacola  Telegraph  Co.  vs.  Western  Union 
Telegraph  Co.,  96  U.  S.  1; 

Western  Union  Telegraph  Co.  vs.  Pennsylvania 
R.  R.  Co.,  el  al.,  195  U.  S.  540,  567 ; 
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Cherokee  Nation  vs.  South  Kansas  Railway 
Company,  135  U.  S.  641,  659; 

Postal  Telegraph  Cable  Company  vs.  Cleve¬ 
land,  C.  &  St.  L.  Rv.  Co.,  94  Fed.  234. 

It  is  not  always  necessary  to  make  the  appropria¬ 
tion  in  advance,  because  the  Courts  will  assume  good 
faith  and  honesty  of  purpose  on  the  part  of  Congress, 
and  consequently  will  assume  that  when  the  proceed¬ 
ing  has  been  consummated,  the  necessary  appropria¬ 
tion  will  be  made. 

Crozier  v.  Krupp,  224  U.  S.  290,  306 ; 

Macfarland  vs.  Elverson,  32  App.  D.  C.  81,  36 
W.  L.  R.  729. 

But  no  such  assumption  can  be  indulged  where,  as 
here,  Congress  has  specifically  declared  in  advance 
that  it  is  not  going  to  make  an  appropriation,  and  that 
if  the  jury  does  not  find  sufficient  benefits  to  pay  the 
damage  award,  plus  the  cost  and  expenses  of  the  pro¬ 
ceedings,  then  it  must  fail. 

In  Rockaway  Pacific  Corporation  vs.  Stotesbury, 
255  Fed.  Rep.  345,  348,  the  Court  said : 

“While  it  is  not  necessary  to  ascertain  and  pay 
that  compensation  in  advance,  there  should  also 
be  provided  a  certain  and  adequate  method  by 
which  it  may  be  recovered.  *  *  *  The  right 

of  the  citizen  to  be  secured  in  respect  to  just  com¬ 
pensation  for  his  property  taken  for  public  use 
is  as  sacred  as  the  right  of  the  sovereign  to 
take  it.” 

Nor  are  we  unmindful  that  Congress  may  direct  a 
certain  street  improvement  to  be  made  and  may  also 
direct  that  damages,  costs  and  expenses  be  met  and 
paid  for  by  an  assessment  of  benefits  in  a  given  area. 


But  this  is  because  of  the  assumption  indulged  that 
Congress  has  given  due  study  and  consideration  to 
the  situation  and  the  facts,  and  has  determined  as  a 
matter  of  fact  that  the  benefits  resulting  from  such 
improvement  will  be  sufficient  in  amount  for  the  pur¬ 
pose,  leaving  to  some  judicial  body  the  function  only 
of  apportioning  the  benefit  assessments  between  the 
several  properties  affected.  The  principle  thus  stated 
applies,  and  can  apply,  however,  only  to  cases  in  which 
the  particular  improvement  has  been  designated  by 
Congress.  It  cannot  apply  here,  where  the  legislative 
act  consists  of  no  more  than  a  blanket  authority  “to 
open,  extend  or  widen  ANY  street,  avenue,  road  or 
highway,”  for  Congress,  of  course,  under  an  Act  such 
as  the  present,  does  not  know  what  particular  streets, 
avenues,  roads  and  highways  will  be  selected  by  the 
Commissioners,  or  when  or  in  what  order  the  selec¬ 
tion  will  be  made,  or  whether  the  selections  so  made 
will  in  fact  result  in  any  benefit  whatever.  Bennings 
Road  was  not  mentioned  in  the  Act,  and  cannot  be 
considered  to  have  been  in  the  Congressional  mind. 
Certainly,  it  cannot  be  presumed  or  assumed  that  Con¬ 
gress,  in  passing  this  particular  Act,  studied,  con¬ 
sidered  and  determined  that  the  widening  of  Bennings 
Road  (especially  in  the  peculiar  manner  now  pro¬ 
posed),  within  the  limited  area  from  15th  and  H 
Streets  to  Oklahoma  Avenue,  would  cause  an  en¬ 
hancement  in  value  sufficient  to  pay  the  “entire 
amount  found  to  be  due  and  awarded  by  the  jury”  as 
damages  for  and  in  respect  of  the  land  condemned, 
plus  the  costs  and  expenses  of  the  proceedings. 

At  most,  this  is  but  an  attempt  to  delegate  to  the 
Commissioners  a  purely  legislative  function  which 
cannot  lawfully  be  done. 
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“Congress  has  reserved  to  itself  *  *  *  the 

power  of  legislation  in  the  strict  sense  of  the  term, 
which  it  cannot  constitutionally  delegate  to  any¬ 
one  or  to  any  body  of  men.”  Coughlan  vs.  Dis¬ 
trict  of  Columbia,  25  App.  D.  C.  251. 

“Congress  has  express  power  ‘to  exercise  ex¬ 
clusive  legislation  in  all  cases  whatsoever '  over 
the  District  of  Columbia,  thus  possessing  the  com¬ 
bined  powers  of  a  general  and  a  State  govern¬ 
ment  in  all  cases  where  legislation  is  possible. 
But  as  the  repository  of  the  legislative  power  of 
the  United  States.  Congress  in  creating  the  Dis¬ 
trict  of  Columbia,  ‘a  body  corporate  for  municipal 
purposes,  could  only  authorize  it  to  exercise 
municipal  powers.’  ”  Stoutenburgh  vs.  Hennick, 
129  U.  S.  141,  147. 


But  even  could  Congress  make  such  delegation  of 
its  own  functions,  the  same  presumption  could  not 

attach  to  the  act  of  the  Commissioners,  that  they  had 
studied  the  situation  and  determined  the  existence  of 
such  benefits,  particularly  where,  as  here,  the  prop¬ 
erty  owners  filed  specific  objections  on  the  ground 
that  “there  was  no  determination  by  the  Commission¬ 
ers  or  anyone  else,  in  advance  of  the  institution  of  the 
proceeding,  or  by  the  Commissioners  at  any  time,  that 
the  total  benefits  which  will  result  from  the  widening 
proposed  will  equal  or  even  approximate  the  damages 
plus  costs  and  expenses”  (Rec.,  pp.  286,  289,  293,  297, 
300,  304,  307,  311,  314,  318),  and  no  evidence  whatever 
was  offered  to  show  that  there  had  been  any  such  de¬ 
termination  at  any  time.  Yet  the  burden  was  upon  the 
appellants  to  show  that  fact  affirmatively. 

Lynchburgh  Investment  Corporation  v.  Ru¬ 
dolph,  40  App.  D.  C.  129,  137 ; 

Fay  vs.  Macfarland,  32  App.  D.  C.  295; 

Brown  vs.  Macfarland,  19  App.  D.  C.  525,  530. 
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We  must  not  assume,  however,  that  had  there  been 
such  determination,  and  affirmative  proof  thereof,  it 
would  have  sufficed,  for  as  we  have  just  seen,  that 
would  be  tantamount  to  approving  the  attempted  dele¬ 
gation  by  Congress  to  the  Commissioners  of  a  strictly 
legislative  function,  which  is  not  permissible. 

“The  question  of  special  benefit  and  the  prop¬ 
erty  to  which  it  extends  is  of  necessity  a  question 
of  fact,  and  when  the  legislature  determines  it  in 
a  case  within  its  general  power,  its  decision  must 
of  course  be  final. 

“But  not  when  the  ascertainment  thereof  is 
committed  by  the  legislature  to  another  body.” 
Spencer  vs.  Merchant,  125  U.  S.  345. 

i  ‘  The  legislature  not  having  itself  described  the 
district,  has  not  decided  that  any  particular  land 
would  or  could  possibly  be  benefit  ted  as  described, 
and,  therefore,  it  would  be  necessary  to  give  a 
hearing  at  some  time  to  those  interested  upon 
the  question  of  fact  whether  or  not  the  land  of 
any  owner  which  was  intended  to  be  included 
would  be  benefited  by  the  irrigation  proposed.” 
Fallbrook  Irrigation  District  vs.  Bradley,  164 
U.  S.,  112, 167. 

Even  where  a  special  act  adjudicates  the  extent  of 
the  benefits  as  a  whole,  “it  leaves  open  all  questions 
as  to  any  particular  lot,”  and  they  remain  for  the 
petitioners  to  prove.  District  of  Columbia  vs.  Lynch¬ 
burg  Investment  Corporation  236  U.  S.  692,  696. 

Even  where  the  legislative  action  is  final  and  con¬ 
clusive,  it  has  its  limitations. 

In  Wagner  vs.  Baltimore,  239  U.  S.,  207,  219-20,  a 
bill  in  equity  to  enjoin  the  collection  of  a  paving  tax 
specifically  fixed  by  the  legislature,  the  court  said: 


\ 
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“Norwood  vs.  Baker,  172  U.  S.,  269,  is  muck 
relied  upon  by  the  plaintiff  in  error,  and  while 
this  court  has  shown  no  disposition  to  overrule 
that  case  when  limited  to  the  decision  actually 
made  by  the  court,  much  that  is  said  in  it  must 
be  read  in  connection  with  the  subsequent  cases  in 
this  court  already  referred  to.  In  Norwood  vs. 
Baker,  a  portion  of  a  person’s  property,  located 
in  a  village  of  Ohio,  was  condemned  for  street 
purposes  and  the  entire  cost  of  paving  the  street, 
including  the  amount  paid  for  the  strip  con¬ 
demned  with  the  costs  and  expenses  of  condem¬ 
nation,  was  assessed  upon  the  abutting  property 
owner,  whose  land  was  condemned.  This,  it  was 
said  in  French  vs.  Barber  Asphalt  Paving  Co., 
181  U.  S.,  324,  343,  was  an  abuse  of  the  law  and 
an  act  of  confiscation,  and  not  a  valid  exercise  of 
the  taxing  power.  Taking  the  decisions  in  this 
court  together,  we  think  that  it  results  that  the 
legislature  of  a  State  may  determine  the  amount 
to  be  assessed  for  a  given  improvement  and  des¬ 
ignate  the  lands  and  property  to  be  benefited 
thereby,  without  first  giving  an  opportunity  to 
the  owners  of  the  property  to  be  assessed  to  be 
heard  upon  the  amount  of  the  assessment  or  the 
extent  of  the  benefit  conferred.  We  do  not  under¬ 
stand  this  to  mean  that  there  may  not  be  cases  of 
such  flagrant  abuse  of  legislative  power  as  would 
warrant  the  intervention  of  a  court  of  equity  to 
protect  constitutional  rights  of  land  owners,  be¬ 
cause  of  arbitrary  and  wholly  unwarranted  legis¬ 
lative  action.  The  constitutional  protection 
against  deprivation  of  property  without  due  proc¬ 
ess  of  law  would  certainly  be  available  to  persons 
arbitrarily  deprived  of  their  private  rights  by 
such  State  action,  whether  unlder  the  guise  of  legis¬ 
lative  authority  or  otherwise.” 

“The  right  to  impose  the  special  burden  is 
found  in  the  idea  that,  whilst  the  public  health, 


comfort  and  convenience  demand  the  improve¬ 
ments,  their  construction  is,  at  the  same  time  of 
special  and  peculiar  benefit  to  certain  private 
property  in  the  immediate  vicinity.  Upon  this 
theory  the  power  absolutely  depends.  Where 
there  is  not  this  special  benefit  there  can  be  no 
valid  assessment.  The  legislature  itself,  though 
vested  with  the  widest  discretion,  cannot  create 
this  special  benefit  by  the  mere  declaration  that  • 
it  exists.  The  special  benefit  to  the  property  as¬ 
sessed  being  the  limit  of  discretion,  it  follows  that 
when  this  is  clearly  exceeded,  the  assessment 
ceases  to  be  a  tax  and  becomes  a  taking  of  the 
private  property  for  public  use  without  compen¬ 
sation.  (Citations.)  *  *  *  Where  it  becomes 

manifest  that  the  legislature  has  exceeded  the 
just  and  plain  limits  of  its  discretion  and  invaded 
private  right,  it  is  not  only  within  the  power  of  the 
judiciary,  but  it  becomes  their  solemn  duty  also, 
to  make  the  necessary  inquiry  and  right  the 
wrong,  ‘Laws  which  cast  the  burdens  of  the 
public  on  a  few  individuals,  no  matter  what  the 
pretense,  nor  how  seeming  their  analogy  to  con¬ 
stitutional  enactments,  are  in  their  essence  des¬ 
potic  and  tyrannical,  and  it  becomes  the  judiciary 
to  stand  firmly  by  the  fundamental  law  in  defense 
of  those  general,  great  and  essential  principles 
of  liberty  and  free  government,  for  the  establish¬ 
ment  and  perpetuation  of  which  the  Constitution 
itself  was  ordained. 9  Washington  Avenue,  69  Pa. 
St.,  352.”  Allman  vs.  District  of  Columbia,  3 
App.  D.  C.  8,  21-2. 

“In  a  case  where  the  question  of  the  invasion 
of  private  rights  is  one  more  of  law  than  fact,  or 
where  the  facts  are  susceptible  of  reasonably  cer¬ 
tain  proof,  courts  may  give  slight  weight  to  the 
judgments  of  the  municipal  authorities,  and  pre¬ 
sume  little  in  their  support  beyond  good  inten- 


tions  and  integrity  of  action  in  the  premises.” 
Railway  Co.  vs.  District  of  Columbia,  10  App. 
D.  C.  11,  128. 

We  must  be  careful  not  to  permit  the  gradual  whit¬ 
tling  away  of  constitutional  rights  until  they  become 
too  slight  to  serve  any  useful  purpose. 

“It  may  be  that  it  is  the  obnoxious  thing  in 
its  mildest  and  least  repulsive  form;  but  il¬ 
legitimate  and  unconstitutional  practices  get  their 
first  footing  in  that  way,  namely,  by  silent  ap¬ 
proaches  and  slight  deviations  from  legal  modes 
of  procedure.  This  can  only  be  obviated  by  ad¬ 
hering  to  the  rule  that  constitutional  provisions 
for  the  security  of  person  and  property  should  be 
liberally  construed.  A  close  and  literal  construc¬ 
tion  deprives  them  of  half  their  efficacy,  and  leads 
to  gradual  depreciation  of  the  right,  as  if  it  con¬ 
sisted  more  in  sound  than  in  substance.  It  is  the 
duty  of  the  courts  to  be  watchful  for  the  consti¬ 
tutional  rights  of  the  citizen,  and  against  any 
stealthv  encroachments  thereon.  Their  motto 
should  be  obsta  principis.”  Boyd  v.  United 
States,  116  U.  S.  616,  635. 

However,  the  statute  may  be  construed,  therefore, 
it  is  invalid  and  neither  more  nor  less  than  the  taking 
of  private  property  for  public  use  without  making 
just  compensation  therefor. 

IV. 

The  statutory  requirements  that  the  petition  con¬ 
tain  (a)  a  particular  description  of  the  land  to  be  con¬ 
demned,  and  ( b )  the  names  of  the  owners  of  the  fee  of 
said  land  and  their  residences  so  far  as  the  same  may 
be  ascertained ,  were  both  flagrantly  violated ,  and  being 


jurisdictional  the  Court  never  acquired  jurisdiction: 
wherefore  the.  proceeding  constitutes  a  deprivation  of 
property  without  due  process  of  law ,  in  violation  of  the 
Constitution  of  the  United  States. 

Section  491b  of  the  Code  provides  as  follows : 

“Such  petition  shall  contain  a  particular  de¬ 
scription  of  the  land  to  be  condemned  and  the 
names  of  the  owners  of  the  fee  of  said  land  and 
their  residences,  so  far  as  the  same  may  be  ascer¬ 
tained,  together  with  a  plan  of  the  land  to  be 
taken/ 9 

As  we  have  already  seen  (supra,  pp.  19  et  seq.) : 

“The  owners  of  the  lands  proposed  to  be  con¬ 
demned  are  placed  in  a  position  of  defendants  or 
opponents  of  the  proceeding  of  condemnation; 
and,  consequently,  all  affirmative  acts  prescribed 
in  the  statute  in  perfecting  the  proceeding  must 
be  shown  to  have  been  complied  with  by  the  parties 
authorized  to  take  and  prosecute  the  proceeding. 
The  whole  proceeding  is  strictly  statutory  and  it 
must  be  affirmatively  shown  that  all  the  provisions 
of  the  statute  that  apply  to  the  proceedings  have 
been  substantially  complied  with.  Otherwise  the 
whole  proceeding  will  be  void  and  without  effect’ ’ 
(Brown  vs.  MacFarland,  19  App.  D.  C.  525,  530; 
Briggs  v.  Brownlow,  49  App.  D.  C.  345,  347) ;  “All 
statutory  requirements  in  proceedings  of  this  na¬ 
ture  must  be  observed  and  (that)  any  failure  to 

observe  them  can  be  availed  of  at  almost  any 

% 

stage  of  the  proceeding”  (Brandenburg  vs.  Dis¬ 
trict  of  Columbia,  26  App.  D.  C.  140-5) ;  “If  any 
doubts  exist  as  to  the  authority  to  proceed  under 
such  statutes,  these  doubts  must  be  resolved  in 
favor  of  the  persons  whose  property  is  sought 
to  be  condemned”  (MacFarland  vs.  Elverson,  32 
App.  D.  C.  81,  85) ;  “Statutes  like  the  present,  au- 
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thorizing  the  taking  of  private  property  for  pub¬ 
lic  use  are  to  be  strictly  construed.  The  Commis¬ 
sioners  are  creatures  of  statute.  They  possess  no 
implied  powers.  Their  authority  to  act  must  be 
gathered  from  the  express  terms  of  the  law  grant¬ 
ing  it.  Hence,  in  any  attempt  to  act  under  a  sta¬ 
tute  granting  authority  they  must  comply  literally 
with  its  requirements.  Neither  has  the  court  any 
implied  jurisdiction  in  the  premises.  Every  re¬ 
quirement  of  a  statule  conferring  jurisdiction! 
upon  the  court  to  entertain  a  proceeding  provid¬ 
ing  a  legal  method  for  taking  of  private  property 
must  be  complied  with  to  the  letter.  It  must  clearly 
appear  either  by  express  admission  of  the  parties 
or  by  competent  evidence  that  all  the  jurisdictional 
requirements  are  present  before  the  court  can  law¬ 
fully  proceed.,,  (Fay  vs.  MacFarland,  32  App. 
D.  C.  295,  299) ;  and,  “Every  step  required  to  be 
taken  by  the  public  officers  in  thus  subjecting  pri¬ 
vate  property  to  public  use  must  be  literally  fol¬ 
lowed.”  (Lynchburg  Investment  Corporation  el 
al.  vs.  Rudolph  et  al.f  40  App.  D.  C.  129). 

(a)  The  motion  to  vacate  and  strike  out  the  order  of 
publication  and  the  proofs  of  publication,  filed  by  Rob¬ 
ert  G.  Rind  (Rec.,  pj).  12,  19),  Odell  S.  Smith  (Rec.,  p. 
14),  and  Washington  Railway  and  Electric  Company 
(Rec.,  p.  16),  all  raised  the  objection  that  “the  petition 
does  not  contain  a  particular  description  of  the  land 
to  be  condemned,  but  only  a  recital  of  the  description 
thereof  used  by  the  assessor  for  the  assessment  of 
taxes.”  That  this  point  is  well  taken  is  demonstrated 
by  a  reference  to  the  “description  of  land  to  be  con¬ 
demned  for  the  widening  of  Benning  Road”  as  set 
out  in  the  petition,  beginning  on  page  2  thereof. 

“Part  of  a  tract  of  land  taxes  as  parcel  150/12”  is 
not  a  particular  description  of  the  land  to  be  con- 
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demned,  yet  it  is  the  character  of  description  furnished 
with  respect  to  nine  of  the  parcels  sought  to  be  ac¬ 
quired  in  this  proceeding,  nor  is  the  petition  improved 
by  the  metes  and  bounds  description  of  the  said  nine 
parcels,  inasmuch  as,  in  every  instance,  the  description 
is  with  reference  to  the  lines  4 1  of  said  parcel.  ” 

As  will  be  seen  by  reference  to  the  motion  of  Odell 
S.  Smith  (Rec.,  p.  14),  filed  at  the  very  outset  of  the 
proceeding,  he  made  his  motion  on  the  grounds:  (1) 
that  HIS  OWN  residence  was  not  given  in  the  petition 
but  only  his  place  of  business  was  stated,  631  Penn¬ 
sylvania  Avenue;  (2)  that  parcel  160/4  is  recited  in 
the  petition  as  being  owned  by  George  G.  Markham 
and  others,  without  giving  the  names  of  the  others,  and 
without  any  explanation  or  statement  of  an  inability 
to  ascertain  the  names  of  such  others,  (3)  that  parcels 
149/4,  149/3  and  149/2  are  recited  in  the  petition  as 
being  owned  by  Caleb  C.  Willard,  who  had  been  dead 
for  many  years,  as  was  well  known  to  the  petitioners, 
and  the  names  of  the  owners  of  the  parcel  were  readily 
ascertainable,  the  same  objection  having  been  made 
two  years  earlier  in  District  cause  No.  1107  in  the  same 
Court;  (4)  other  parcels  are  stated  in  the  petition  as 
being  owned  by  Edward  Clark,  Sarah  Goldstein, 
Hannah  H.  Patten  and  Jennie  Banks,  without  giving 
their  residences  or  making  any  explanation  of  the 
ommission  to  do  so. 

The  motion  to  vacate  and  dismiss  filed  by  the  Wash¬ 
ington  Railway  and  Electric  Company  (Rec.,  p.  15) 
was  based  on  the  grounds,  in  addition  to  the  grounds 
set  out  in  the  motion  of  Smith,  that:  The  petition 
omits  to  state  or  incorrectly  states  residences  as  fol¬ 
lows:  “Jas.  Watts  Young,  and  Chas.  Miller  Yoimg, 
Residence:  99  Clarmont  Avenue,  New  York,  N.  Y.,M 
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there  being  no  such  street,  road,  avenue  or  highway  in 
New  York,  N.  Y.,  as  “Clarmont  Avenue”;  Edward 
Clark,  Sarah  Goldstein,  Hannah  H.  Patten  and  Jennie 
Banks,  all  named  as  owners  without  any  statement  as 
to  their  residences  or  explanation  of  inability  or  effort 
to  ascertain  the  same;  Clarence  B.  Hight,  stating  his 
residence  at  721  Colorado  Building,  which  is  a  place  of 
business  and  not  of  residence.  (Rec.,  pp.  12-14.) 

The  motion  to  vacate  and  strike  out  filed  by  Robert 
G.  Rind  (Rec.,  p.  19)  is  based  on  the  grounds,  in  addi¬ 
tion  to  those  set  out  in  the  motions  to  dismiss  of  Odell 
S.  Smith  and  the  Washington  Railway  and  Electric 
Company :  that,  with  respect  to  Lot  15,  in  Square  4515, 
the  petition  names  as  the  owner  thereof  David  Piffer- 
ling,  who  died  many  years  ago,  as  was  well  known  to 
the  petitioners,  being  a  matter  of  public  record  in  the 
probate  branch  of  the  Supreme  Court  of  the  District 
of  Columbia;  that,  with  respect  to  the  land  described 
as  part  of  Lot  22  in  Square  taxed  as  Square  4513,  the 
petition  names  as  the  owners  thereof  Mary  E.,  Ida 
Teresa  and  Francis  P.  Doyle,  of  whom  the  said  Ida 
Teresa  is  deceased,  the  name  of  Mary  E.  Doyle  was 
Mary  E.  Rude,  and  their  residence  was  stated  to  be 
1827  Benning  Road,  though  none  of  them  in  fact  re¬ 
sided  there,  and  the  said  Mary  E.  Rude  resided  at  234 
Piersall  Avenue,  Jersey  City,  New  Jersey,  the  infor¬ 
mation  in  regard  to  which  fact  was  readily  ascertain¬ 
able  had  the  petitioners  made  any  effort  to  that  end. 

It  is  true  that,  by  an  amended  petition  assumed  to 
be  filed  on  May  18, 1917  (Rec.,  p.  22),  without  notice  to 
any  one  either  of  an  intention  to  amend  or  of  the  mak¬ 
ing  of  the  amendment,  the  petitioners  attempted  to 
amend  their  original  petition  by  substituting  in  lieu 
of  the  words  “George  G.  Markham  and  others”  cer- 
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tain  other  names;  in  lieu  of  the  name  “ Caleb  C.  Wil¬ 
lard  ’ ’  certain  other  names ;  in  lieu  of  the  name  ‘  ‘  David 
Pifferling”  certain  other  names,  and  giving  the  resi¬ 
dences  of  some  of  the  persons  whose  names  were  thus 
assumed  to  be  substituted.  The  petitioners  further 
assumed  thereby  to  amend  the  said  petition  by  also 
inserting  after  the  name  of  ‘ ‘  Edward  Clark”  the 
words  “Residence  1022  Massachussets  Avenue,  N.  E.” 
and  after  the  name  of  “Sarah  Goldstein,”  the  words 
“care  of  J.  C.  Weedon  and  Co.,  224  E.  Capitol  Street, 
City;”  by  striking  out  the  names  “Ida  Teresa”  and 
“Mary  E.  Doyle”  and  substituting  in  lieu  of  the  latter 
the  name  of  “Mary  E.  Rude,  non-resident”  but  with¬ 
out  stating  Mrs.  Rude’s  place  of  residence,  though  it 
had  been  supplied  to  the  petitioners  in  the  aforesaid 
motion  of  Rind.  This  so-called  amended  petition  con¬ 
tains  the  further  statement: 

“The  petitioners  aver  that  their  sources  of  in¬ 
formation  with  respect  to  the  names  and  resi¬ 
dences  of  owners  of  the  lands  to  be  condemned  are 
the  Assessor’s  records  and  City  Directory.  The 
law  requires  that  a  daily  transcript  be  made  of 
land  transfers,  either  by  deed,  devise  or  descent, 
by  an  employee  of  the  District  of  Columbia,  which 
transcript  shall  be  furnished  daily  to  the  Assessor. 
The  Assessor’s  records  are,  therefore,  presump¬ 
tively,  accurate.  The  Commissioners  have  no 
funds  at  their  disposal  for  the  purpose  of  securing 
an  abstract  or  certificate  of  title,  and  even  if  they 
had,  such  au  expenditure  would  in  the  case  of  a 
great  majority  of  titles,  be  unnecessary,  for  the 
reason  that  where  a  part  of  a  piece  of  land  is 
taken  for  the  widening  of  a  street  or  for  the  ex¬ 
tension  of  an  alley,  the  assessment  against  the  re¬ 
mainder  is  in  excess  of  the  amount  awarded  for 
the  part  taken,  which  assessment  is  offset  under 
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the  law  by  the  accounting  officers  of  the  District 
of  Columbia  against  the  amount  awarded,  and  the 
excess  recorded  as  a  tax  lien  against  the  re¬ 
mainder.” 

Of  course,  the  reasoning  contained  in  the  latter  part 
of  the  language  just  quoted  is  reductxo  ad  absurdum. 
The  facts  stated  in  that  excerpt  only  strengthen  in¬ 
stead  of  weakening  the  contention  of  the  appellees  in 
the  present  case.  Those  facts  are,  that  a  daily  trans¬ 
cript  of  transfers  of  title  is  required  to  be  taken  off 
by  an  employee  of  the  District  of  Columbia  and  sup¬ 
plied  to  the  Assessor.  This  affords  no  ground  or  basis 
for  the  presumption  that  the  Assessor’s  records  are 
accurate  or  that  such  employee  has  properly  done  his 
work,  in  the  face  of  direct  and  positive  allegation  of 
their  inaccuracy;  and  in  the  light  of  an  express  and 
positive  statutory  requirement  that  the  names  and 
residences  of  the  owners  of  the  fee  be  stated  “so  far 
as  the  same  may  be  ascertained,”  the  petitioners  must 
see  to  it  that  the  employee,  who  is  paid  out  of  the  pub¬ 
lic  treasury  for  his  work,  has  done  that  work  properly 
and  accurately,  if  they  place  their  reliance  entirely 
thereupon. 

The  requirements  of  Section  491b  that  the  peti¬ 
tion  shall  contain  a  particular  description  of  the  land 
to  be  condemned  and  shall  contain  the  names  of  the 
owners  of  the  fee  of  said  land  and  their  residences  so 
far  as  the  same  may  be  ascertained,  still  remain  on 
the  statute  book,  and  must  be  observed. 

The  statute  does  not  say,  by  reference  to  the  As¬ 
sessor’s  records  or  the  City  Directory,  but  does  re¬ 
quire  the  information  to  be  supplied  if  it  can  be  as¬ 
certained,  without  any  limitation  as  to  the  sources  of 
inquiry.  The  statement  in  the  amendment,  however, 
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that  ‘  ‘  the  law  requires  that  a  daily  transcript  be  made 
of  land  transfers,  either  by  deed,  devise  or  descent,  by 
an  employee  of  the  District  of  Columbia,  which  trans¬ 
cript  shall  be  furnished  daily  to  the  Assessor’ ’  is 
hardly  an  excuse  for  not  supplying  the  information, 
particularly  as  to  Odell  S.  Smith  and  Edward  Clark, 
whose  residences  could  have  been  found  by  reference 
to  the  City  Directory,  as  to  Caleb  C.  Willard  the  facts 
concerning  whose  death  were  placed  of  record  in  a 
prior  cause  for  the  same  purpose  two  years  before  the 
tiling  of  this  petition  (Rec.  p.  16),  as  to  David 
Pifferling,  whose  death  was  a  matter  of  record  in  the 
Probate  Court  (Rec.  p.  19),  or  as  to  Mary  E.  Rude, 
whose  address  was  given  in  the  motion  of  Robert  G. 
Rind  in  this  cause  (Rec.  p.  20),  nor  is  there  any  ex¬ 
cuse  for  failing  in  the  amendment  either  to  give  or  to 
explain  the  omission  to  give  the  addresses  of  Virginia 
Ballard  Bratt,  George  E.  Howe,  Emanuel  Pifferling, 
Linda  Bass  and  Helen  Rosenfeld  (Rec.  pp.  22-23),  and 
Francis  P.  Doyle  (Rec.  p.  20). 

The  Commissioners  of  the  District  of  Columbia  are 
under  obligation,  if  they  amend  their  petition  at  all, 
to  do  so  as  to  correctly  state  the  facts,  certainly  at 
least  as  to  Odell  S.  Smith  in  the  instant  case,  who 
raised  the  point  as  to  his  own  residence  being  incor¬ 
rectly  stated.  The  Commissioners  of  the  District  of 
Columbia  are  not  above  the  law.  They  cannot  follow 
or  ignore  it  at  their  whim  or  pleasure.  It  applies  to 
all,  low  and  high  alike.  Odell  S.  Smith  raised  the  ob¬ 
jection  specifically  that  his  own  residence  had  been 
incorrectly  stated.  He,  together  with  Robert  G.  Rind 
and  the  Washington  Railway  and  Electric  Company, 
also  raised  the  objection  that  the  residences  of  Mary 
E.  Rude,  Francis  P.  Doyle,  Jas.  Watts  Young,  Chas. 
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Miller  Young  and  Clarence  B.  Right  had  been  incor¬ 
rectly  stated,  and  that  the  residences  of  Hannah  H. 
Patten  and  Jennie  Banks  had  been  omitted,  even  in 
their  amended  petition.  The  petitioners  utterly 
ignored  these  objections.  They  did  not  correct  the 
mistakes  or  supply  the  omissions.  They  did  not  state 
their  inability  to  do  so. 

Whether  such  defects  and  omissions  would  nullify 
a  proceeding  in  which  the  objection  was  not  raised, 
need  not  now  be  considered.  It  was  raised  here  speci¬ 
fically.  When  so  raised,  it  became  clear  that  the 
Court  was  without  jurisdiction.  It  then  became  the 
duty  of  the  petitioners  to  file  a  new  petition,  under 
which  jurisdiction  could  be  acquired,  and  in  order  to 
acquire  jurisdiction  it  became  necessary  to  give 
proper  notice.  No  attempt  was  made  to  give  notice  by 
publication  or  otherwise  under  the  amended  petition. 
The  amendment  was  apparently  made  on  the 
theory  that  notice  under  the  original  petition  con¬ 
ferred  jurisdiction,  though  that  petition  was  con- 
cededly  so  defective  in  jurisdictional  particulars  as  to 
require  amendment  at  least  to  the  extent  to  which 
amendment  was  made,  and  that  amendment  was  made 
without  notice  to  any  one.  This  objection  was  specifi¬ 
cally  made  by  Odell  S.  Smith  and  Washington  Rail¬ 
way  and  Electric  Company  (Roc.  pp.  28-9),  and  by  the 
Washington  Jockey  Club.  (Rec.  p.  320.) 

V. 

Nor  does  the  verdict  sufficiently  describe  the  lands 
attempted  to  be  acquired. 

With  respect  to  the  description  contained  in  the 
verdict,  as  will  be  seen  by  reference  to  schedule  No.  1, 
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award  of  damages  (Rec.  pp.  42-4),  there  is  no  descrip¬ 
tion  whatever  of  the  land  condemned  by  metes  and 
bounds  or  otherwise,  but  only  a  reference  to  parcel 
number  or  to  square  number,  followed  by  the  expres¬ 
sion  4 ‘ part  of  lot - ,  value  of  ground  taken,”  with¬ 

out  statement  or  indication,  what  part  or  how  much 
of  the  lot  is  meant  thereby.  This  is  clearly  and  un¬ 
questionably  insufficient  to  deprive  the  owner  of  the 
title  to  his  land,  to  confer  that  title  upon  another,  or 
to  constitute  a  transfer  of  that  title.  This  objection 
was  specifically  raised  by  Emma  J.  Miller  (Rec.  p. 
288),  by  Mary  L.  Wetzler  (Rec.  p.  292),  by  First 
National  Bank  of  Yonkers  (Rec.  p.  296),  by  Dennis  J. 
McCarthy  (Rec.  p.  299),  by  Washington  Railway  and 
Electric  Company  (Rec.  p.  303),  by  Robert  G.  Rind 
(Rec.  p.  306),  by  Potomac  Electric  Power  Company 
(Rec.  p.  310)  by  Josiah  S.  Tyree  (Rec.  p.  313)  and  by 
Washington  Jockey  Club  (Rec.  p.  317). 

VI. 

The  court  did  not  acquire  jurisdiction  of  Odell  8 . 
Smithy  the  First  National  Bank  of  Yonkers ,  or  the 
Washington  Jockey  Clubf  or  of  any  property  of  any 
of  them. 

The  grounds  of  this  point,  with  respect  to  Odell  S. 
Smith,  have  already  been  fully  considered  in  another 
connection.  Supra  p.  47.  They  need  therefore  be 
only  summarized  here.  The  Statute  (Code,  Sec.  491b) 
requires  the  residence  of  each  property  owner  whose 
land  is  to  be  condemned  to  be  stated.  This  means 
where  he  resides,  not  where  he  does  business.  Robin¬ 
son  v.  Morrison,  2  App.  D.  C.  105.  The  petition  stated 
that  Smith’s  residence  was  631  Pennsylvania  Avenue 
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N.  W.  He  specifically  raised  the  point  that  it  was 
not,  and  that  that  was  a  place  of  business.  No  attempt 
was  made  to  correct  this  misstatement. 

The  present  point,  with  respect  to  First  National 
Bank  of  Yonkers,  is  that  while  Section  491c  of 
the  Code  requires  that  public  notice  be  given 
to  “all  persons  having  any  interest  in  the  pro¬ 
ceedings”  and  also  requires  actual  notice  to  be 
given  to  such  owners  of  land  to  be  condemned  as  can 
be  found  within  the  District  of  Columbia  or  the  ten¬ 
ants  or  occupants  of  the  saJme,  it  makes  no  such  pro¬ 
vision  with  respect  to  owners  wrho  are  non-residents, 
even  to  the  extent  of  service  of  notice  upon  the  tenants 
or  occupants  of  their  lands.  In  fact,  no  such  notice 
wras  served  in  this  case,  even  by  mail,  upon  the  First 
National  Bank  of  Yonkers,  its  tenants  or  the  occu¬ 
pants  of  its  lands,  as  will  be  seen  by  reference  to  the 
Marshal’s  return  (Bee.  pp.  11-12)  though  the  petition 
specifically  states  its  address  (Rec.  p.  5),  and  the  First 
National  Bank  of  Yonkers  specifically  raised  objection 
by  its  motion  to  vacate  the  order  of  publication  (Rec. 
p.  21),  wherein  it  said: 

“Now  comes  the  First  National  Bank  of  Yonk¬ 
ers  appearing  specially  for  the  purposes  of  this 
motion  and  none  other,  and  showing  to  the  Court 
that  it  is  a  body  corporate,  foreign  to  the  District 
of  Columbia,  duly  incorporated  under  the  National 
Banking  laws  of  the  United  States,  and  having  its 
habitat  in  the  City  of  Yonkers,  State  of  New  York, 
moves  the  Court  to  vacate  the  order  of  publica- 
tion  heretofore  passed  in  the  above  entitled  cause, 
in  so  far  at  least  as  it  is  concerned,  for  the  reason 
that  it  says  its  address  was  well  knowm  to  the  peti¬ 
tioners,  as  evidenced  by  the  fact  that  the  same  is 
stated  in  their  petition,  and  no  notice  of  any  kind 
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has  been  given  to  it  by  the  petitioners  of  the  pen¬ 
dency  of  the  above  entitled  cause,  and  no  pro¬ 
vision  of  law  exists  for  the  giving  of  such  notice, 
and  therefore  any  attempt  to  condemn  its  prop¬ 
erty  in  the  above  entitled  cause  will  be  unjustly 
discriminatory  against  it,  and  in  violation  of  the 
rights,  privileges  and  guarantees  secured  to  it  by 
the  Constitution  of  the  United  States.” 

The  grounds  of  the  contention  in  this  regard  of  the 
Washington  Jockey  Club  are  perhaps  best  stated  in 
its  own  language  (Rec.,  p.  320),  namely: 

“Now  comes  the  Washington  Jockey  Club,  a 
body  corporate,  appearing  specially  for  purposes 
of  this  motion  and  none  other,  and  showing  to  the 
Court  that  it  is  the  owner  of  parcels  of  land  in 
the  District  of  Columbia  designated  in  the  verdict 
filed  herein  as  Parcels  numbered  117-4,  177-5, 
177-6,  177-7,  177-8,  177-9,  177-18,  178-1,  and  178-2, 
and  moves  the  court  to  vacate  the  verdict  in  the 
above  entitled  cause  returned,  in  so  far  as  it  is 
concerned,  because  it  says  that  the  Court  never  ac¬ 
quired  jurisdiction  over  it  or  over  its  property  to 
permit  of  the  making  of  the  assessments  for  bene¬ 
fits  against  its  said  property  included  in  the  afore¬ 
said  verdict,  for  the  reasons  following,  namely: 

1.  Prior  to  the  passage  of  the  orders  of  continu¬ 
ance  entered  on  the  11th  and  ,18th  day  of  May, 
A.  D.  1917,  respectively,  and  prior  to  the  attempted 
amendment  of  the  original  petition  on  the  18th 
day  of  May,  A.  D.  1917,  the  above  entitled  cause 
had  been  discontinued. 

2.  Because  no  notice  was  ever  given  to  it,  by 
publication  or  otherwise,  of  the  amended  petition 
filed  in  the  above  entitled  cause  on  the  18th  day 
of  May,  A.  D.  1917.” 

It  is  quite  clear,  therefore,  that  jurisdiction  was 
never  obtained  of  Odell  S.  Smith,  First  National  Bank 
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of  Yonkers,  or  the  Washington  Jockey  Club,  or  of 
any  of  the  property  of  any  of  them,  and  therefore  the 
proceeding  cannot  be  maintained  as  to  any  one  else. 

Brush  v.  City  of  Detroit,  32  Mich,  43 ; 

Anderson  et  al.  v.  Pemberton  et  al.,  89  Mo.  61. 

VII. 

Section  491c  of  the  Code  unlawfully  discriminates , 
in  violation  of  the  provisions  of  the  Constitution  of  the 
United  States,  between  resident  and  non-resident 
owners. 

That  section  reads  as  follows: 

“The  said  court  shall  cause  public  notice  *  *  * 
to  be  given”  to  “all  persons  having  any  interest 
in  the  proceeding  *  *  *  and  in  addition  to  such 
public  notice  said  court  shall  cause  a  copy  of  said 
notice  to  be  served  by  the  United  States  Marshall 
for  the  District  of  Columbia,  or  his  deputies,  upon 
such  owners  of  the  land  to  be  condemned  as  can 
bo  found  by  said  marshal  or  his  deputies,  within 
the  District  of  Columbia  and  upon  the  tenants  and 
occupants  of  the  same.” 

This  section,  it  will  be  noted,  requires  notice  to  be 
given  by  advertisement  to  “all  persons  having  any 
interest  in  the  proceeding,”  whether  that  interest  be 
in  lands  to  be  taken  or  in  those  to  be  assessed  for  ben¬ 
efits,  or  whether  those  persons  be  residents  or  non¬ 
residents  of  the  District  of  Columbia.  “In  addition  to 
such  public  notice,”  however,  it  also  requires  a  copy 
thereof  to  be  served  “upon  such  owners  of  the  land 
to  be  condemned  as  can  be  found  *  *  *  within  the  Dis¬ 
trict  of  Columbia  and  upon  the  tenants  and  occupants 
of  the  same.”  It  requires  the  giving  of  no  actual  no- 


tice  whatever  to  land  owners  residing  outside  the  Dis¬ 
trict  of  Columbia  or  even  to  their  tenants,  hut  only  to 
the  tenants  of  resident  owners.  Such  discrimination 
against  non-residents  and  in  favor  of  residents  of  the 
District  of  Columbia,  it  has  many  times  been  held,  is 
unconstitutional  and  renders  void  the  legislation 
which  is  guilty  thereof.  The  First  National  Bank  of 
Yonkers,  a  corporation  located  at  Yonkers,  New  York, 
is  one  of  the  appellees;  it  makes  this  objection  and 
made  the  same  in  the  lower  court;  it  shows  here  as  it 
showed  there  that  it  received  no  notice;  and  it  main¬ 
tains  that  it  is  entitled  to  have  the  proceding  set  aside 
because  thereof.  The  fact  that  it  makes  the  objection 
docs  not  militate  against  its  rights  in  the  premises. 
Even  the  fact,  had  it  been  a  fact,  that  notice  was  actu¬ 
ally  given  to  it,  would  be  immaterial.  The  criterion 
is,  whether  the  statute  which  requires  the  giving  of 
actual  notice  to  the  resident  omits  such  requirement 
with  respect  to  the  non-resident.  It  unquestionably 
does  so  in  this  case,  and  any  proceeding  based  thereon 
is  accordingly  void. 

i ‘It  is  not  enough  that  the  owners  may  by 
chance  have  notice  or  that  they  may  as  a  matter 
of  favor  have  a  hearing.  THE  LAW  MUST  RE¬ 
QUIRE  NOTICE  TO  THEM,  and  give  them  a 
right  to  a  hearing  and  an  opportunity  to  be 
heard.”  Stuart  vs.  Palmer,  74  N.  Y.  183. 

“Many  well  argued  cases  hold  that  this  notice 
must  be  provided  for  in  the  act  which  confers  the 
power,  and  that  its  omission  therein  cannot  be 
compensated  by  the  fact  that  the  council,  board  or 
committee  charged  with  the  execution  of  the  law 
may  of  their  own  motion  provide  for  notice  in  the 
regulations  or  proceedings  which  they  may  pre¬ 
scribe.” 


58 


Allman  vs.  District  of  Columbia,  3  App.  D.  C. 
8,  24-25 ; 

Kurtz  v.  Gumption,  117  Ind.  1 ; 

Ullman  vs.  Baltimore,  72  Md.  587. 

“We  cannot  have  one  law  for  the  resident  and 
another  for  the  non-resident  owner  of  real  estate 
in  this  District.”  McGuire  vs.  District  of  Co¬ 
lumbia,  24  App.  D.  C.  22. 

And  this  is  in  accord  with  the  uniform  current  of  au¬ 
thority. 

Thus,  in  State  v.  Thomas,  138  Mo.  95,  101,  and  in 
Wooley,  et  al.,  v.  Mears,  et  al.,  226  Mo.  41,  52,  holding 
a  statute  forbidding  book-making  on  races  “which  are 
to  take  place  beyond  the  limits  of  this  State,”  to  con¬ 
stitute  an  unconstitutional  discrimination,  the  Court 
said: 


“That  act  is  a  special  law  because  it  separates 
offenders  who  gamble  on  events  to  occur  outside 
of  this  State,  or  who  sell  to  minors  pools  based  on 
such  results,  from  those  who  do  the  very  same 
things  as  to  events  occurring  within  this  State; 
prescribes  the  punishment  for  the  former,  and 
provides  protection  for  the  latter,  and  this  as  ef¬ 
fectually  as  though  such  protection  were  granted 
in  terms.  The  act  thus  divides  a  natural  class  into 
two  portions,  making  two  classes  out  of  one,  and 

thus  in  effect  arbitrarilv  enacts  different  miles  for 

* 

the  government  of  each  (Citations).” 

Again,  in  Cody  v.  Dempsey,  et  al.,  86  App.  Div.  335, 
83  N.  Y.  Supp.  899,  907,  holding  unconstitutional  a 
legislative  act  making  it  a  misdemeanor  in  cities  of  the 
first  and  second  class  for  any  person  to  offer  for  sale 
any  real  property  without  written  authority  so  to  do, 
the  Court  said: 
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“No  reason  is  suggested — no  good  reason,  we 
believe,  can  be  suggested — why  it  is  more  of  a 
crime  to  offer  to  sell  real  estate  in  cities  of  the 
first  and  second  class  without  a  written  authority 
than  in  cities  of  the  third  class,  or  in  any  part  of 
the  state.’  ’ 

State  v.  Nolan,  108  Minn.  170,  holds  void  for  like 
reasons  an  ordinance  of  the  City  of  Hastings  enacted 
for  the  regulation  and  control  of  hawkers  and  peddlers 
within  the  city,  which  discriminated  between  resident 
and  non-resident  citizens,  and  expressly  excluded  from 
its  operation  bona  fide  residents  of  the  city. 

Pearson  v.  City  of  Portland,  69  Me.  278,  holds  void 
a  State  statute  forbidding  the  bringing  of  actions  for 
damages  against  municipal  corporations  by  one  the 
laws  of  whose  country  do  not  permit  a  si^nilar  recov¬ 
ery  by  non-residents  thereof. 

In  State  v.  Devine,  98  N.  C.  778,  a  statute  making 
the  killing  of  cattle  by  railroads  in  certain  counties  a 
misdemeanor  was  held  to  be  unconstitutional  because 
of  its  inequality  in  not  applying  to  all  counties  in  the 
state. 

In  Black  v.  Seal,  6  Houst  (Del),  541,  it  was  held  that 
discrimination  in  a  local  statute  between  a  citizen  resi¬ 
dent  in  the  state  and  a  non-resident  in  regard  to  the 
issue  of  a  writ  of  capias  ad  respondendum  against 
them  is  unconstitutional  and  void  under  the  Constitu¬ 
tion  of  the  United  States. 

In  State  v.  Pennoyer,  65  N.  H.  113,  a  statute  making 
it  criminal  for  any  one  to  practice  medicine  without 
having  obtained  a  license  from  some  medical  society 
organized  under  the  laws  of  the  state,  and  requiring 
the  payment  of  a  fee  of  $5.00  if  an  examination  should 
be  taken  and  payment  of  a  fee  of  $1.00  if  the  license 
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should  be  issued  upon  a  diploma,  but  exempting  from 
the  requirements  of  such  statute  “  persons  who  have 
resided  and  practiced  their  profession  in  the  town  or 
city  of  their  present  residence  during  all  the  time  since 
January  1,  1875,”  was  held  to  constitute  an  unlawful 
discrimination,  the  Court  saying : 

“Practitioners  are  divided  into  two  classes — 
(1)  Those  who  have  and  (2)  those  who  have  not 
resided  continuously  in  some  one  town  of  the  state 
during  the  four  years  beginning  January  1,  1875, 
*  *  Exemption  from  the  burden  is  made  de¬ 

pendent  not  upon  integrity,  education  and  medical 
skill,  but  upon  conditions  of  dwelling  in  one  place 
for  a  certain  time.  The  test  is  not  merit  but  un¬ 
changed  residence.  It  is  an  arbitrary  discrimina¬ 
tion  permitting  some  and  forbidding  others  to 
carry  on  their  business  without  regard  to  com¬ 
petency  or  to  any  matter  of  difference  in  their 
situation.  For  the  right  to  continue  the  pursuit 
of  his  profession  one  physician  is  not,  when 
another,  his  neighbor,  who  may  be  his  equal  or  su¬ 
perior  in  learning,  experience  or  ability  is,  re¬ 
quired  to  pay  $5.00.  This  is  not  the  equality  of 
the  Constitution.  The  magnitude  of  the  unequal 
burden  is  not  material.  If  any  inequality  were 
permissible  the  discrimination  might  be  made  pro¬ 
hibitory  and  a  monopoly  of  the  business  given  to 
physicians  who  have  resided  in  a  town  or  city  for 
a  specified  time  (Citations).” 

In  Royster  Guano  Co.  v.  Commonwealth,  253  U.  S. 
412,  a  Virginia  statute  which  taxed  all  the  income 
of  local  corporations  whether  derived  from  business 
done  within  or  without  the  State  limits,  while  ex¬ 
empting  entirely  income  derived  from  outside  the  State 
by  local  corporations  doing  no  business  therein,  was 
held  to  be  arbitrary  and  violative  of  the  equal  protec- 


61 


tion  clause  of  the  14th  Amendment  to  the  Federal  Con¬ 
stitution. 

In  Bessette  v.  People,  193  Ill.  334,  a  statute  requir¬ 
ing  horse-shoers  in  cities  of  over  50,000  inhabitants  to 
be  licensed,  and  before  so  doing  to  practice  the  calling 
for  four  years,  to  submit  to  an  examination  by  a  board 
of  examiners  and  to  pay  a  license  fee,  was  held  void 
as  constituting  an  arbitrary  and  unjust  discrimination 
between  persons  engaged  in  the  same  occupation. 

In  Moffit  v.  City  of  Pueblo,  55  Colo.  112,  118,  holding 
a  local  ordinance  void  on  the  two  separate  and  distinct 
grounds  that  it  was  unreasonable  and  discriminatory, 
the  Court  said  on  the  latter  point : 

“The  ordinance  provides  that  no  persons  shall 
sell  or  offer  to  sell  as  incident  to  or  as  part  of  their 
mode  of  carrying  on  business,  any  goods,  wares 
and  merchandise,  or  other  chattels  from  any  car, 
warehouse,  private  house,  or  any  other  place  not 
kept  or  directly  upon  his  control  without  a  license. 
Thus  if  A  keeps  or  controls  a  warehouse  he  may 
sell  without  ,a  license  tax ;  if  B  occupies  only  space 
in  a  warehouse  he  must  pay  the  license  tax.  This 
is  so  manifestly  in  violation  of  the  inherent  and 
constitutional  rights  of  the  citizens  as  to  require 
no  argument.  *  *  * 

“  If  it  be  the  purpose  of  the  ordinance  to  tax  non¬ 
residents  of  the  State  and  so  discriminate  in  favor 
of  residents,  then  it  is  in  violation  of  the  provi¬ 
sions  of  the  Federal  Constitution  that  ‘citizens  of 
each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  States’  (Ci¬ 
tations).” 

In  Pierce  v.  Dillingham,  203  Ill.  148,  a  rule  of  the 
livestock  commissioners  promulgated  pursuant  to  the 
governor’s  proclamation,  requiring  “dairy  and  breed- 
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ing  cattle”  to  be  subjected  to  the  tuberculin  test  be¬ 
fore  being  imported  into  the  State,  and  authorizing  the 
seizure  and  slaughter  without  compensation,  of  such 
cattle  imported  without  such  test  and  which  responded 
to  the  test  when  made  by  the  board,  was  held  unrea¬ 
sonable,  arbitrary  and  discriminatory. 

VIII 

The  issues  raised  by  the  answer  of  the  Washington 
Railway  and  Electric  Company  (a)  whether  the  pub¬ 
lic  interest  required  the  widening  proposed  and  (b) 
whether  it  was  the  judgment  of  the  petitioners  that  the 
public  interest  so  required ,  should  have  been  deter¬ 
mined  at  the  threshold  of  the  case . 

By  the  answer  of  the  Washington  Railway  and  Elec¬ 
tric  Company  (Rec.  p.  35)  that  company  “  denies  that 
the  public  interests  require  the  widening  proposed 
herein,  and  it  denies  that  it  is  the  judgment  of  the  pe¬ 
titioners  that  the  public  interests  so  require.” 

Upon  elementary  principles,  the  issues  so  raised 
should  have  been  tried  at  the  very  threshold  of  the  case. 
This  court  has  said  that  these  specific  issues  “de¬ 
manded  affirmative  proof  in  order  to  give  the  court 
jurisdiction  to  proceed  with  the  condemnation.”  Fay 
vs.  McFarland,  32  App.  D.  C.  296,  298. 

‘  ‘  The  owner  of  property  may  challenge  the  right 
to  take  it  by  denying  the  averment  of  necessity, 
and  the  issue  so  made  is  a  preliminary  one,  to  be 
decided  by  the  court.  (Citation.)  Under  every 
rule  of  pleading  the  burden  was  upon  the  petitioner 
to  introduce  such  evidence  as  would  prima  facie 
at  least  prove  the  disputed  averment.  The  es- 
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sential  preliminary  requisite  being  the  necessity 
for  the  appropriation  of  the  land,  and  that  fact 
being  affirmed  by  the  petitioner  and  denied  by  the 
defendant,  the  burden  rested  upon  the  petitioner 
to  show  the  fact.”  Chicago  v.  Lehmann,  262  Ill. 
468,  471. 

Numerous  cases  directly  to  the  same  effected  are 
cited  in  2  Lewis  on  Eminent  Domain,  3  ed.  Secs.  602 
and  603. 

Yet  no  proof  was  offered  by  the  petitioners  in  sup¬ 
port  of  these  issues  though  the  burden  of  proof  was 
upon  them  to  maintain  such  issues.  See,  also,  cases  con¬ 
sidered,  Supra ,  pp.  19  et  seq.,  and  hence  for  this  rea¬ 
son,  in  addition  to  others  elsewhere  considered  in  this 
brief,  the  court  never  had  jurisdiction  to  conduct  the 
proceedings.  These  pronouncements  in  that  regard  are 
in  line  with  the  universal  rulings  of  the  courts  in  gen¬ 
eral. 

In  Winslow  vs.  Railway  Co.,  28  App.  D.  C.,  126,  this 
court  used  the  following  language: 

“Private  property  can  not  be  taken  for  public 
use  unless  there  is  a  necessity  for  such  taking; 
for  the  taking  of  property  when  not  at  all  neces¬ 
sary  for  a  public  purpose,  or  the  taking  of  more 
property  than  is  necessary  for  a  given  public  pur¬ 
pose,  is,  in  effect,  a  taking  for  private  use.” 

The  necessity  for  the  taking  of  land  is  a  fact  issu¬ 
able  by  the  land-owner  in  a  condemnation  proceeding, 
if  he  chooses  to  make  it  an  issue. 

In  Re  Union  El.  R.  Co.,  8  N.  Y.  Supp.,  813. 

In  Re  Ry.  Co.,  38  Minn.  157. 

Bennett  vs.  Marion,  106  Iowa,  628. 

Dietrichs  vs.  R.  Co.,  13  Nebr.,  361. 
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In  Mining  Co.  vs.  Midland  Co.,  99  Md.,  at  page  513, 
it  was  said : 

“There  could  be  no  more  conclusive  reason  for 
refusing  to  confirm  the  inquisition  than  the  non¬ 
existence  of  a  necessity  for  an  acquisition  of  the 
land  sought  to  be  condemned.” 

In  Railroad  Company  vs.  Greenwich,  25  N.  J.  Eq., 
565,  the  court  used  this  language : 

“They  may  exercise  the  power  conferred,  not 
when  they  simply  decide  to  do  so,  but  when  the 
necessity,  in  point  of  fact,  exists.  If  it  can  be 
shown  that  there  is  no  such  necessity ,  the  right 
does  not  arise.  An  attempt  to  exercise  the  right 
without  the  necessity  contemplated  by  the  act  will 
be  prevented.  *  *  * 

“We  think  the  necessity  of  taking  particular 
property  for  a  specified  public  use  under  a  general 
statutory  authority,  presents  a  judicial  question 
upon  which  the  Owner  is  entitled  to  his  day  in 
court.  ‘It  is  erroneous  to  suppose/  says  the  court 
in  one  case,  ‘that  the  legislature  is  beyond  the  con¬ 
trol  of  the  courts  in  exercising  the  power  of  emi¬ 
nent  domain,  either  as  to  the  nature  of  the  use  or 
the  necessity  of  the  use  of  any  particular  property. 
For  if  the  use  be  not  public,  or  no  necessity  for 
the  taking  exists,  the  legislature  can  not  author¬ 
ize  the  taking  of  private  property  against  the  will 
of  the  owner,  notwithstanding  compensation  may 
be  required.’  If  the  question  can  be  raised  in  the 
condemnation  proceedings  it  should  be  there  liti¬ 
gated  ;  otherwise  the  owner  may  raise  the  question 
in  a  collateral  suit,  whereby  he  attacks  the  pro¬ 
ceedings  or  resists  their  enforcement. 9  9 

In  Paul  vs.  Detroit,  32  Mich.,  108,  the  court  said : 
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“It  is  never  difficult  for  any  city  to  obtain  all 
ways  that  are  necessary,  by  doing  justly,  and  in 
most  cases  the  parties  interested  can  obtain  all  the 
means  of  travel  which  they  are  entitled  to  ask  by 
paying  their  value.  But  it  can  never  be  just  to  take 
property  under  the  pretense  of  public  benefit, 
which  is  not  needed  by  the  public,  however  much 
it  may  advance  interests  in  which  the  public  have 
no  concern,  and  it  can  never  be  lawful  to  compel 
any  man  to  give  up  his  property  when  it  is  not 
needed.” 

The  sovereign  right  of  eminent  domain  is  founded 
upon  necessity,  and  where  there  is  no  necessity  for 
taking  private  property  for  public  use,  the  power  can 
not  be  sucessfully  invoked. 

Blackman  vs.  Halves,  72  Ind.,  515. 

“The  necessity  for  the  condemnation  must  be 
obvious.  There  must  be  an  imperious  public 
need.” 

Cem.  Assn.  vs.  Redd,  33  W.  Va.,  262. 

In  Chicago  vs.  Lehman,  262  Ill.  468,  from  which  we 
have  already  quoted  at  page  59,  supra,  upon  a  related 
question,  the  court  said : 

“The  petition  alleged  that  the  lots  were  neces¬ 
sary  for  the  public  use  specified,  and  that  was  a 
material  allegation  which  was  denied  by  the  de¬ 
fendant.  The  question  whether  the  sovereign 
power  of  eminent  domain  shall  be  conferred  upon 
the  corporation  or  municipality  to  appropriate 
private  property  for  public  use  is  legislative  and 
not  subject  to  interference  by  the  courts,  (Cita¬ 
tions),  but  the  question  whether  the  particular 
property  sought  to  be  condemned  is  necessary  for 
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the  public  use  is  for  the  courts.  If  the  necessity 
does  not  exist  the  land  cannot  be  taken,  and  the 
property  owner  would  be  without  the  protection  to 
which  he  is  entitled  if  the  determination  of  the  cor¬ 
poration,  private  or  municipal,  to  take  his  property 
conclusively  settled  the  necessity  of  the  taking/  ’ 

IX 

It  was  so  fully  proved ,  by  uncontradicted  testimony , 
that  the  public  interest  did  not  require  and  would  not 
be  subserved  by  the  widening  proposed ,  as  to  necessi¬ 
tate  a  dismissal  of  the  petition. 

We  have  just  seen  that  under  the  answer  of  the 
Washington  Railway  and  Electric  Company,  the  bur¬ 
den  was  cast  upon  the  appellants  to  prove  that  the  pub¬ 
lic  interest  did  require  the  widening  now  proposed; 
and  the  duty  was  also  imposed  upon  the  court  to  re¬ 
quire  this  burden  to  be  sustained  at  the  threshold  of 
the  case  and  before  the  merits  were  entered  upon. 
Lynchburg  Investment  Corporation,  et  al.,  vs.  Ru- 
douph,  et  al.,  40  App.  D.  C.  129, 137.  This  burden  was 
not  sustained  at  any  stage  of  the  case.  Not  a  word 
of  testimony  or  proof  was  offered  by  the  appellants 
touching  either  upon  the  requirements  or  the  needs  of 
the  public,  or  of  the  public  interest.  On  the  contrary, 
the  property  owners  offered  to  prove  affirmatively  that 
the  public  interests  did  not  so  require,  and  though  de¬ 
nied  this  right,  they  nevertheless  succeeded  in  getting 
into  the  record  considerable  testimony  to  that  effect 
— sufficient  to  require  the  dismissal  of  the  petition 
even  had  the  burden  rested  upon  them,  since  such  tes¬ 
timony  stands  in  the  record  uncontradicted  and  unim¬ 
peached. 
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With  respect  to  the  efforts  of  the  property  owners 
to  make  such  affirmative  proof,  the  Record,  at  page 
359  shows  the  following: 

“And  thereupon  the  property  owners  offered 
evidence  tending  to  prove  the  value  of  the  lands 
and  premises  sought  to  be  condemned  and  the 
amount  and  extent  of  the  benefits  which  would  ac¬ 
crue  to  other  lands  and  premises  in  the  District  of 
Columbia  by  the  opening,  widening  and  extension 
proposed  in  this  proceeding. 

“And  thereupon  another  witness  produced  by 
the  property  owners  was  asked  the  question  ‘Is 
there  any  necessity  for  the  taking  by  the  District, 
so  far  as  the  development  of  this  100  feet  is  con¬ 
cerned,  of  more  than  15  or  20  feet  from  the  north 
side?’  To  which  question  the  petitioners  objected 
on  the  ground  that  it  constituted  an  attempt  to 
review  the  action  of  the  Highway  Commission  and 
the  District  Commissioners  (the  District  Commis¬ 
sioners  having,  in  their  order  for  the  institution  of 
this  proceeding  declared  that  the  public  interests 
required  the  same,  but  no  evidence,  other  than  is 
contained  herein,  being  introduced  that  either  they 
or  the  Highway  Commission  ever  so  declared  with 
respect  to  the  establishment  of  the  Highway  plan 
itself),  and  the  property  owners  replied  that  the 
testimony  was  directed  to  the  issues  specifically 
raised  that  the  public  interest  does  not  require  the 
opening,  widening  and  extension  as  proposed, 
whereupon  the  Court  sustained  the  objection  to  the 
said  question,  to  which  ruling  of  the  Court  the 
property  owners  then  and  there  noted  an  excep¬ 
tion,  and  the  same  was  by  the  court  allowed  and 
duly  entered  upon  its  minutes. 

“And  thereupon,  Nathaniel  Wilson  having  pro¬ 
duced  himself  as  a  witness  to  support  the  issues  on 
his  part  joined,  gave  testimony  on  cross-examina¬ 
tion  tending  to  prove  that,  prior  to  the  attempted 
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subdivision  of  his  land  into  what  is  termed  East 
Side  Park,  he  sold  to  the  Columbia  Railway  Com¬ 
pany  the  thirty  foot  strip  in  front  of  his  said  sup¬ 
posed  subdivision,  which  thirty  foot  strip  is  now 
used  by  the  Washington  Railway  and  Electric 
Company  as  part  of  its  right  of  way.  And  he  gave 
further  testimony  on  cross-examination  tending  to 
prove  that  he  had  owned  the  subdivision  known  as 
East  Side  Park  on  the  north  side  of  Bennings 
Road  and  east  of  the  Washington,  Baltimore  and 
Annapolis  terminal  since  the  year  1889 ;  that  he  be¬ 
gan  his  efforts  to  get  Benning  Road  widened  be¬ 
fore  the  Act  of  1898  was  passed  extending  the  line 
of  the  Columbia  Railway  Company,  and  that  his 
efforts  to  that  end  had  been  constant,  every  day, 
every  opportunity,  by  the  introduction  of  bills — 
bills  that  passed  Congress  again  and  again,  the  re¬ 
ports  that  were  made  in  favor  of  the  widening  of 
the  road,  and  finally  the  passage  of  the  last  Act. 
There  were  three  Acts  for  the  widening  of  the 
road.  Finally  the  District  itself,  under  the  general 
authority,  instituted  these  proceedings.  ‘  Continu¬ 
ously  since  that,  from  the  beginning  to  the  end,  I 
have  done  by  best  to  get  the  road  widened;’  that 
he  could  not  begin  to  tell  who  he  had  talked  with  in 
his  efforts,  that  he  had  appeared  before  commit¬ 
tees  several  times  and  had  been  in  communication 
with  people  in  that  section,  though  he  does  not 
think  he  was  the  originator  of  the  idea,  but  he  has 
certainly  been  very  rigorous  in  pushing  it,  would 
not  flatter  himself  by  calling  himself  the  pioneer 
in  the  agitation  for  the  widening  of  the  road,  was 
certainly  as  active  as  could  be  using  all  the  instru¬ 
mentalities  he  could  to  get  the  road  widened,  and 
thereupon  the  Court  interrupting  the  cross-exami¬ 
nation  of  the  said  witness  inquired,  ‘Have  you  not 
as  much  admission  as  you  need?  He  said  to  you 
that  he  has  been  as  active  as  he  could  be — and  we 
all  know  Mr.  Wilson  can  be  pretty  active.  He 
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makes  you  as  broad  an  admission  as  you  need.1 
And  thereupon  the  property  owners  stated  that 
they  expected  to  prove,  and  offered  to  prove,  by 
the  cross-examination  of  this  witness  that  the  pub¬ 
lic  interests  do  not  require  the  opening,  widening 
and  extension  proposed,  that  the  petitioners  do  not 
regard  that  the  public  interests  do  so  require,  and 
that  the  whole  purpose  of  the  proceeding  is  to  sat¬ 
isfy  the  financial  interests  of  this  witness  in  adding 
to  the  value  of  his  property  fronting  on  Benning 
Road,  and  thereupon  the  Court  stopped  the  fur¬ 
ther  cross-examination  of  the  witness  on  that  line, 
holding  the  testimony  offered  thereby  not  to  be  for 
a  proper  purpose,  and  overruled  the  said  offer,  to 
which  ruling  of  the  Court  the  property  owners 
then  and  there  noted  an  exception,  which  was  by 
the  Court  allowed  and  duly  entered  upon  its  min¬ 
utes.* J 

Yet,  as  stated,  the  property  owners  did  succeed  in 
getting  into  the  Record  affirmative  testimony  of 
Messrs.  Harold  E.  Doyle  and  Robinson  White  sus¬ 
taining  their  contentions  in  this  regard. 

The  Record,  at  pages  360-1,  discloses  the  following: 

“And  thereupon  the  witness  Harold  E.  Doyle,  on 
cross-examination,  testified  that  Benning  Road  at 
the  present  time  is  paved  with  a  strip  of  concrete 
about  the  center  of  the  roadway  and  occupying  but 
a  little  over  one-third,  there  is  apparently  a 
congestion  at  times  because  all  the  travel  both 
ways  tries  to  keep  on  the  ten  feet  of  concrete,  the 
rest  of  it  is  cobble,  if  it  was  improved  as  it  should 
be  and  as  streets  usually  are  so  that  the  whole 
street  could  be  used  there  would  be  no  difficulty  in 
traveling  at  all;  that  witness  has  been  there  hun¬ 
dreds  of  times — at  all  hours  of  the  day  and  night 
and  it  is  taking  care  of  all  the  travel  that  he  has 
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ever  seen  on  it  or  that  is  apt  to  come  before  other 
streets  are  opened,  and  the  whole  difficulty  is  not 
that  the  road  is  too  narrow  but  that  the  petitioners 
themselves  have  paved  too  narrow  a  part  of  it  with 
concrete. 

“And  thereupon  the  property  owners  called  as 
a  witness  Robinson  White,  who  gave  testimony 
tending  to  prove  that  he  was  the  owner  of  about 
one  hundred  different  pieces  of  real  estate  in  the 
District  of  Columbia  east  of  the  Eastern  Branch 
and  in  the  vincinity  of  Benning  Road,  scattered 
all  over  that  section,  between  the  Eastern  Branch 
and  the  District  Line,  north  of  Benning  Road; 
that  Benning  Road  has  always  taken  care  of  the 
traffic  over  it  and  will  do  so  for  a  great  many  years 
to  come  though  the  paving  conditions  are  very  bad, 
and  the  only  thing  needed  to  afford  accommoda¬ 
tion  of  traffic  is  to  resurface  the  road,  they  have 
got  a  little  narrow  strip  of  concrete  in  the  middle 
with  rough  blocks  on  either  side  and  there  has 
been  apparently  no  improvement  in  that  condition 
for  years,  with  the  result  that  it  is  full  of  holes, 
especially  from  15th  and  H  Streets  to  Oklahoma 
Avenue,  most  of  the  traffic  through  there  being  the 
carts  which  carry  refuse,  which  have  torn  it  all  to 
pieces.,, 

And  at  the  close  of  all  the  testimony,  the  property 
owners  moved  the  court  (Rec.  p.  374)  to  dismiss  the 
petition  and  the  proceeding,  on  the  ground,  among 
others, 

1 1  That  it  now  affirmatively  appears  by  the  testi¬ 
mony  of  Mr.  Harold  E.  Doyle  and  of  Mr.  Robin¬ 
son  White  that  there  is  no  public  interest  whatever 
to  be  subserved  by  the  widening  contemplated  by 
this  proceeding ;  that  the  only  thing  necessary  for 
the  public  interest,  the  only  thing  to  serve  or  ac¬ 
commodate  the  public  interest  at  all,  is  to  decently 
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and  properly  pave  that  street.  The  mere  paper 
widening  of  that  street,  without  the  paving  of  it, 
would  add  nothing  whatever  to  the  present  situa¬ 
tion  and  would  not  remove  any  difficulties  in  the 
present  situation.’ ’ 


X 

The  verdict  of  the  jury  improperly  included  as  ex¬ 
penses  of  the  proceedings ,  the  cost  of  stenographic  re¬ 
ports  ,  witness  fees  and  jurorsy  fees  of  a  former  jury 
which  was  discharged  after  full  hearing  and  submis¬ 
sion  of  the  case  to  them  but  without  returning  a  ver¬ 
dict. 

The  statutory  limitation  upon  the  exercise  of  the 
power  of  eminent  domain  demands  in  cases  such  as 
the  present  “that  the  entire  amount  found  to  be  due 
and  awarded  by  the  jury  under  such  proceedings,  as 
damages  for  and  in  respect  of  the  land  condemned 
plus  the  costs  and  expenses  of  such  proceeding  shall 
be  assessed  by  the  jury  as  benefits.”  (Rec.  p.  2.) 

The  jury,  by  the  verdict  which  was  returned  in  this 
cause  “find  the  expenses  of  these  proceedings  to 
amount  to  the  sum  of  Four  Thousand  Seven  Hundred 
and  Ninety-seven  dollars  and  twenty-five  cents  ($4,- 
797.25)  ”  (Rec.  p.  42),  more  than  one-half  of  which  sum 
was  incurred  in  connection  with  the  proceedings  be¬ 
fore  the  original  jury  which  was  discharged  because  of 
the  death  of  one  of  its  members  after  submission  to  it 
(Rec.  p.  47),  the  jury  which  returned  the  verdict  not 
having  been  sworn  until  April  1,  1919  (Rec.  p.  40). 

If  these  earlier  expenses  are  to  be  included,  where 
and  what  is  the  limit  ?  The  right  to  exercise  a  claimed 
power  is  best  tested  by  extreme  illustrations.  Suppose 
this  were  the  third  case  instituted  under  the  same  law 
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for  this  identical  purpose,  both  of  the  earlier  cases 
having  been  dismissed  for  fatal  defects  therein.  And 
suppose  one  of  these  earlier  cases  had  not  been  dis¬ 
missed  until  after  the  jury  had  been  impaneled  and 
proceedings  before  it  had  been  commenced.  Suppose 
these  two  earlier  cases  involved  considerable  expense. 
Would  it  be  seriously  contended  that  such  expense 
could  be  lawfully  assessed  under  the  statutory  author¬ 
ity  above  quoted?  Had  such  been  the  case  these  ex¬ 
penses  could  have  been  assessed  with  as  much  pro¬ 
priety,  reason,  justice  and  lawful  authority  as  here. 
Such  a  suppositious  case  is  no  wild  flight  of  the  imag¬ 
ination.  It  is  a  correct  history  of  the  present  litiga¬ 
tion.  True,  the  petitioners  do  not  include  such  ex¬ 
penses  here.  But  they  could  do  so  with  just  as  much 
right  as  they  have  included  the  $2,500  of  expenses  for 
the  original  jury  in  this  cause. 

Let  us  carry  our  imagination  a  step  further  and  con¬ 
sider  the  possibility  that  this  court  might  reverse  the 
judgment  now  appealed  from.  In  that  event,  is  it  pos¬ 
sible  that  the  next  jury  would  be  called  upon  to  assess 
as  costs  and  expenses  of  this  proceeding  the  expenses 
of  the  first  two  abortive  proceedings  plus  the  $4,797.25 
found  by  the  jury  here,  plus  the  expenses  before  the 
jury  to  assess  benefits  only  which  was  sitting  when  the 
judgment  appealed  from  was  entered,  plus  the  ex¬ 
penses  of  the  new  jury  here?  If  our  present  conten¬ 
tion  is  unsound,  our  objection  in  the  situation  sug¬ 
gested  would  be  equally  futile. 

We  are  not  unmindful  of  the  rule  that  costs  are 
matter  for  the  consideration  of  the  Court  and  not 
ordinarily  the  subject  of  appeal,  as  held  by  this  Court 
in  Washington  Bailway  and  Electric  Company  vs. 
Newman,  42  App.  D.  C.  439,  447,  and  in  other  cases, 
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but,  as  also  said  by  this  Court,  when  an  appeal  is  taken, 
bringing  up  for  review  the  whole  case,  “the  question 
of  costs,  as  a  part  of  that  decree  will  be  taken  notice 
of  as  incidentally  connected  therewith,  when  that  is 
the  question  directly  before  the  Court.  (Citations.)  ” 
Fifth  Congregational  Church  vs.  Bright,  28  App.  D. 
C.  229,  238. 

Nor  are  we  unmindful  of  the  decision  of  this  Court 
in  Newman  vs.  Newman,  et  al.,  42  App.  D.  C.  588,  594, 
to  the  effect  that  where  there  has  been  a  prior  abortive 
jury  assessment,  it  is  an  incident  to  the  whole  proceed¬ 
ing,  and  the  expenses  thereof  are  to  be  included  as  part 
of  the  costs;  but  that  was  a  decision  involving  costs 
and  expenses  of  the  ordinary  incidental  sort,  not  such 
enormous  and  extravagant  figures  as  we  have  here,  and 
cases  of  that  sort  are  not  precedents  to  be  followed  in 
cases  such  as  the  present,  for  “constitutional  rights 
like  others,  are  matters  of  degree/ 9  Martin  vs.  Dis¬ 
trict  of  Columbia,  205  U.  S.  135, 139. 

These  objections  were  made  grounds  of  the  objec¬ 
tions,  exceptions  and  motions  to  vacate  the  verdict 
(Rec.  pp.  285,  289,  292,  296,  299,  303,  306,  310,  313,  317.) 

XI 

The  court  should  have  exercised  its  judicial  func¬ 
tions  in  selecting  the  jurors  to  he  summoned  by  the 
Marshal  instead  of  assuming  to  delegate  such  func¬ 
tions  to  the  Marshal  hy  committing  to  him  the  selec¬ 
tion  of  the  persons  to  he  summoned  as  well  as  the  min¬ 
isterial  act  of  summoning  them . 

When  the  first  panel  was  brought  into  court  objec¬ 
tion  was  made  to  the  impaneling  of  them  as  jurors 
(Rec.  pp.  331-2)  upon  the  ground  that 
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“The  Code  (Sec.  491d)  in  the  provision  that  the 
1  Court  shall  cause  a  jury  of  five  experienced,  ju¬ 
dicious,  disinterested  men’  to  be  summoned  by  the 
Marshal,  requires  the  Court  itself  to  select  the  men 
to  be  summoned,  in  the  exercise  of  its  judicial 
functions,  which  cannot  be  delegated  to  the  Mar¬ 
shal  as  was  assumed  and  attempted  to  be  done  by 
the  order  of  June  1,  1917,  whereupon  the  Court 
stated  ‘I  will  look  the  jury  over  and  pass  upon 
them  now/  And  thereupon  the  Court  overruled 
the  said  objection,  to  which  ruling  of  the  Court 
the  property  owners  aforesaid  duly  noted  an  ex¬ 
ception,  and  the  same  was  by  the  Court  allowed 
and  entered  upon  its  minutes.” 

The  record  further  shows  (Rec.  pp.  345-6) : 

“And  be  it  further  remembered,  that  thereafter, 
on  the  1st  day  of  February  A.  D.,  1919,  the  above 
entitled  cause  again  came  on  for  hearing  before 
Mr.  Chief  Justice  McCoy  when,  because  of  the 
death  of  one  of  the  jurors  after  the  case  had  been 
submitted  to  them  the  Court,  at  the  request  of  the 
petitioners,  passed  an  order  discharging  the  jury 
and  directing  the  Marshal  to  summon  a  new  jury, 
to  which  order  the  property  owners  objected,  inso¬ 
far  as  it  directed  the  summoning  of  a  new  jury  by 
the  Marshal  on  the  ground  that  it  does  not  name 
the  jurors  to  be  summoned  and  therefore  consti¬ 
tutes  an  attempted  delegation  by  the  Court  to  the 
Marshal  of  the  discretion  reposed  in  the  Court  it¬ 
self  to  select  the  jurors  to  be  summoned,  where¬ 
upon  the  Court  stated,  ‘when  the  jurors  are  sum¬ 
moned  then  is  there  an  opportunity  to  object  to 
them,  if  they  are  objectionable  on  any  grounds, 
and  if  no  objection  is  made,  then  it  is  equivalent  to 
the  Court  having  appointed  those  jurors,’  and 
which  objection  the  Court  overruled,  and  signed 
the  order  as  requested,  to  which  ruling  and  action 
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of  the  Court  the  property  owners  then  and  there 
noted  an  exception,  which  was  by  the  Court  al¬ 
lowed  and  duly  entered  upon  its  minutes.,, 

When  the  panel  came  into  court  for  the  selection  of 
a  new  jury  pursuant  to  the  order  passed  under  the 
circumstances  just  stated,  which  returned  the  verdict 
that  appears  in  the  Record,  the  following  occurred 
(Rec.  pp.  346-8) : 

% 

“Mr.  Sullivan:  I  note  a  further  objection  to 
the  swearing  of  this  jury  in  this  case,  because  this 
jury  has  not  been  merely  summoned  by  the  Mar¬ 
shal,  but  has  been  chosen  by  the  Marshal ;  it  being 
my  contention,  as  your  Honor  understands,  that 
under  this  section  of  the  Code — 

The  Court:  I  will  set  aside  the  choice  of  the 
Marshal  and  I  now  choose  them — the  Court 
chooses  them. 

Mr.  Sullivan:  I  object  to  that,  on  the  ground 
that  the  Court  cannot  choose  them  after  somebody 
else  has  chosen  them. 

The  Court  :  The  Marshal  has  been  good  enough 
to  accommodate  me  by  asking  these  gentlemen  to 
come  into  Court  to  permit  me  to  choose  them,  and 
I  now  do  so.  The  objection  is  overruled. 

Mr.  Sullivan  :  I  have  not  got  my  objection  on 
the  record,  yet,  if  your  Honor  please. 

Mr.  Smith:  I  do  not  think  this  record  should 
show  that  your  Honor  sets  aside  the  return  of  the 
Marshal. 

The  Court  :  It  is  always  a  mistake  to  try  to  be 
facetious.  I  do  not  set  aside  the  return  of  the 
Marshal.  I  simply  approve  the  jury  summoned 
as  Judge  of  the  Court. 

Mr.  Sullivan  :  Now,  if  I  may  get  my  objection 
on  the  record.  If  your  Honor  please,  this  jury 
was  summoned  under  an  order  committing  to  the 
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Marshal  the  discretion  of  selecting  the  jurors,  in¬ 
stead  of  an  order  specifying  the  names  of  the 
jurors  to  be  summoned  by  the  Marshal,  as  I  con¬ 
tend  under  the  Code  must  be  the  case ;  and  for  that 
reason  I  object  to  the  swearing  of  this  jury.  I 
understand  your  Honor  overrules  that  and  gives 
me  an  exception! 

The  Court  :  If  the  District  wants  an  order  nunc 
pro  tunc  by  which  I  make  selection  of  these  gentle¬ 
men,  not  in  any  way  upsetting  what  the  Marshal 
has  done,  I  will  sign  such  an  order  because  I  do 
now  select  them. 

Mr.  Sullivan  :  I  object  to  the  selection  made  at 
this  time,,  on  the  ground  that  the  selection  must  be 
made  before  the  gentlemen  have  been  called  into 
court  because  a  selection  made  after  they  have 
been  called  is  one  in  which  the  Court  does  not  exer¬ 
cise  its  discretion  in  making  the  selection,  but 
merely  approves  the  discretion  exercised  by  some¬ 
one  else. 

The  Court:  Overruled. 

Mr.  Sullivan  :  I  note  an  exception  to  the  over¬ 
ruling  of  the  objection.  Do  you  ask  for  the  order 
nunc  pro  tunc? 

Mr.  Smith  :  I  am  willing  to  comply  with  the  sug¬ 
gestion  of  the  Court.  I  do  not  think  there  is  any 
merit  in  Mr.  Sullivan’s  objection. 

The  Court:  I  don’t  think  so,  either,  but  we 
might  just  as  well  be  certain  about  it  and  put  as 
many  orders  on  the  record  as  will  cure  objections. 

Mr.  Sullivan  :  If  the  order  nunc  pro  tunc  is  to 
be  signed,  on  the  grounds  already  stated — I  need 
not  consume  time  in  repeating  them.  I  object  to 
the  entry  of  the  order  nunc  pro  tunc  on  the 
grounds  stated. 

The  Court:  Did  I  say  ‘nunc  pro  tunc?’  I  did 
not  mean  that.  I  now  select  these  gentlemen  who 
are  here,  and  I  will  enter  the  order  selecting  them. 

Mr.  Sullivan  :  I  have  my  objection  on  the  rec- 
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ord  as  to  that,  your  Honor,  and  of  course  I  have 
an  exception? 

The  Court:  Yes. 

“Thereupon  the  property  owners  noted  sepa¬ 
rately  and  severally  an  exception  to  the  action  of 
the  Court  in  overruling  their  objection  aforesaid 
to  the  selection  of  the  jurors  by  the  Marshal  and 
also  to  the  action  of  the  Court  in  ordering  a  nunc 
pro  tunc  entry  and  in  undertaking  to  select  as 
jurors  the  gentlemen  who  had  been  chosen  by  the 
Marshal,  which  exceptions  were  by  the  Court  al¬ 
lowed  and  duly  entered  upon  its  minutes. 

“And  the  cause  further  coming  on  for  hearing 
before  Mr.  Chief  Justice  McCoy  on  the  first  day 
of  April,  1919,  upon  the  question  of  impaneling 
the  jury,  the  following  occurred: 

‘Mr.  Sullivan:  Before  that  jury  is  sworn,  your 
Honor  will  recall  that  it  has  been  necessary  for  me 
on  the  record  to  preserve  my  objections  here.  I 
desire  to  have  it  understood  that  those  objections 
are  renewed.  Your  Honor  overrules  my  objec¬ 
tion  and  gives  me  an  exception  ? 

The  Court:  Yes.’ 

“And  thereupon  the  property  owners  noted  an 
exception  to  the  action  of  the  Court  which  was 
by  the  Court  allowed  and  duly  entered  upon  its 
minutes. 

“And  thereupon  the  following  occurred: 

‘Mr.  Sullivan:  If  your  Honor  please,  the  ob¬ 
jections  heretofore  made  as  to  the  jury  having 
been  summonod  by  the  Marshal,  selected  by  the 
Marshal  instead  of  being  selected  by  the  Court, 
with  respect  to  all  except  one  gentleman,  Mr. 
Barr,  selected  by  your  Honor  this  morning — it  is 
understood  I  renew  the  objections  heretofore  made 
and  your  Honor  takes  the  same  course — 

‘  ‘  The  Court  :  I  camouflage  the  situation  in  the 
same  way  by  now  selecting,  myself,  all  five  jurors. 

Mr.  Sullivan:  I  understand.  We  went  all 
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through  that  situation  before;  that  I  am  simply 
preserving  the  record.  I  object  to  your  Honor  not 
exercising  your  discretion  in  this  case,  but  under¬ 
taking  merely  to  ratify  the  discretion  exercised 
by  somebody  else. 

The  Court:  I  thoroughly  disapprove  of  the 
Marshal's  selection  in  a  sense,  and  in  another  I 
approve  of  it  by  selecting  these  gentlemen  who 
were  in  court  this  morning. 

Mr.  Sullivan  :  But  I  want  to  be  sure  my  record 
is  straight.  My  objection  is  that  your  Honor 
must  make  the  selection  before  the  gentlemen  are 
called  and  not  afterwards. 

The  Court  :  I  did  not  call  them  at  all ;  they  hap¬ 
pened  to  be  sitting  in  court,  and  they  are  called 
now. 

Mr.  Sullivan:  No;  they  are  called  when  the 
Marshal  serves  summons  on  them.  My  point  is 
that  the  selection  must  be  made  by  your  Honor, 
just  as  it  was  as  to  Mr.  Barr,  before  the  Marshal 
summons  them.  Your  Honor  overrules  that  ob¬ 
jection  and  gives  me  an  exception? 

The  Court:  Yes.' 

“And  thereupon  the  property  owners  noted  an 
exception  to  the  action  of  the  Court  which  was  by 
the  Court  allowed  and  duly  entered  upon  its  min¬ 
utes.’  ’ 

These  objections  were  also  made  grounds  of  the 
objections,  exceptions  and  motions  to  vacate  the  ver¬ 
dict  (Rec.  pp.  286,  290,  293,  297,  300,  304,  307,  311,  314, 
318.) 

This  “facetious”  “camouflaging”  action  of  the  trial 
justice  who,  however,  was  not  sitting  when  the  order 
of  dismissal  was  entered,  and  who  had  already  ex¬ 
pressed  his  opinion  that  the  proceeding  is  one  “in 
which  we  can  throw  into  the  wastebasket  all  rules  of 
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ordinary  legal  procedure”  (Rec.  p.  336),  speaks  with 
such  a  clarion  voice,  as  to  render  further  comment 
unnecessary. 

XII 

The  statutory  mandate  that  the  persons  to  he  sum¬ 
moned  as  jurors  he  freeholders  “not  related  to  any 
person  interested  in  the  proceeding’’  is  impossible  of 
performance ,  since  it  is  impossible  to  determine  in  ad¬ 
vance  what  land  will  be  assessable  or  assessed  for  ben¬ 
efits  or  who  are  the  owners  thereof ;  and  it  was  im¬ 
proper  to  accept  as  jurors  persons  who  had  testified 
that ,  not  knowing  who  owned  land  against  which  they 
were  to  return  assessments,  they  were  unable  to  state 
whether  or  not  they  were  related  to  such  unknown  per¬ 
sons. 

When  the  first  jury  panel  was  brought  into  court, 
objection  was  made  to  impaneling  them  as  jurors  (Rec. 
p.  332)  upon  the  ground  that 

“The  statute  requires  the  persons  to  be  sum¬ 
moned  as  jurors  to  be  freeholders  ‘not  related  to 
any  person  interested  in  the  proceeding’  and  as  it 
is  impossible  to  determine  in  advance  what  lands 
will  be  assessable  or  assessed  for  benefits  or  who 
are  the  owners  thereof,  the  statutory  mandate  is 
one  that  cannot  be  met ;  which  objection  was  by  the 
Court  overruled  and  the  property  owners  afore¬ 
said  then  and  there  noted  an  exception  to  the  rul¬ 
ing  of  the  Court  which  was  by  the  Court  allowed 
and  entered  upon  its  minutes.” 

After  the  dismissal  of  this  first  jury  and  when  the 
panel  came  into  court  for  the  selection  of  a  new  jury, 
the  following  occurred  (Rec.  p.  348) : 
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“And  thereupon  the  property  owners  pro¬ 
pounded  to  the  prospective  jurors  the  following 
question:  Not  knowing,  gentlemen,  who  owns  the 
lands  that  will  be  assessed  for  benefits  in  this  case, 
are  you  able  to  say  whether  or  not  you  are  related 
to  such  unknown  persons!  Unless  you  answer  af¬ 
firmatively,  I  will  assume  that  you  answer  neg¬ 
atively.  And  the  jury  responded  in  the  negative, 
whereupon  the  property  owners  objected  to 
the  jurors  being  sworn  on  the  grounds  that  the 
Code  requires  disinterested  men  to  be  summoned 
for  service  on  this  jury  and  because  it  is  impos¬ 
sible  for  them  to  take  an  oath  that  they  are  not  re¬ 
lated  to  or  interested  in  the  properties  which  will 
be  assessed,  not  knowing  what  properties  are  to 
be  assessed,  which  objection  was  by  the  Court 
overruled,  to  which  ruling  of  the  Court  the  prop¬ 
erty  owners  then  and  there  noted  an  exception 
and  the  same  was  allowed  by  the  Court  and  duly 
entered  upon  its  minutes.’ ’ 

These  objections  were  also  made  ground  of  the  ob¬ 
jections,  exceptions  and  motions  to  vacate  the  verdict 
(Rec.  pp.  286,  290,  293,  297,  300,  304,  307-8,  311,  314, 
318). 

XIII 

The  court  had  no  power  to  tentatively  confirm  the 
verdict  as  to  damages  and  order  a  new  trial  as  to 
benefits  only,  instead  of  ordering  a  new  trial  of  the 
entire  case. 

After  hearing  upon  the  objections,  exceptions  and 
motions  to  vacate  the  verdict,  the  court  vacated  in  part 
as  to  benefits  and  tentativelv  confirmed  it  as  to  dam- 

w 

ages,  overruling  the  objections  in  that  regard  and 
directing  that  (Rec.  p.  322) : 
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‘  ‘  The  same  disposition  shall  be  made  of  the  ver¬ 
dict  heretofore  returned  as  to  damages  as  shall 
hereafter  be  made  with  respect  to  the  question  of 
benefits,  that  is  to  say,  if  a  verdict  assessing  bene¬ 
fits  is  finally  ratified  and  confirmed,  the  verdict  al¬ 
ready  returned  as  to  damages  shall  be  simul¬ 
taneously  ratified  and  confirmed,  but  if  because  of 
inability  to  find  a  verdict  as  to  benefits  in  accord¬ 
ance  with  the  requirements  of  the  statute  or  for 
other  reasons,  the  proceeding  is  dismissed  then 
the  aforesaid  verdict  as  to  damages  shall  be 
vacated/ ’ 

The  ground  of  the  action  of  the  court  in  vacating 
the  verdict  as  to  benefits  was  thus  expressed  by  it 
(Rec.  pp.  321-2) : 

“In  view  of  the  entire  proceeding  before  the 
jury  it  must  be  held  that  it  is  at  least  very  doubt¬ 
ful  whether  they  were  properly  instructed  to  con¬ 
sider  the  value  of  land  dedicated  as  of  the  time  of 
the  condemnation  so  on  the  authority  of  Briggs 
vs.  Brownlow,  49  App.  D.  C.  345,  the  verdict  must 
be  set  aside  so  far  as  it  assesses  benefits  and  an 
order  should  be  made  for  a  new  jury  to  assess 
benefits  as  prescribed  by  Section  491h  of  the  Code. 

“The  exceptions  to  the  award  of  damages  and 
the  motions  to  vacate  and  set  aside  the  verdict  so 
far  as  it  awards  damages  are  overruled/’ 

Yet  the  court,  in  its  charge  to  the  jury,  recognizes 
‘ *  that  the  benefits  as  well  as  the  damages  are  to  be  as¬ 
sessed  and  awarded  as  of  the  day  of  your  verdict.” 
(Rec.  p.  380.) 

The  order  setting  aside  the  verdict  in  part  and 
requiring  the  summoning  of  a  new  jury  to  assess  bene¬ 
fits  was  passed  on  July  25,  1921,  upon  a  verdict  re- 
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turned  November  10,  1919.  The  values  awarded  as 
damages  must,  therefore,  be  taken  to  be  the  values 
existing  on  November  10,  1919,  five  and  one-lialf  years 
ago.  If  this  order  is  to  stand,  then  when  the  verdict 
as  to  benefits  is  returned,  whether  five  or  ten  or  fifty 
years  hence,  benefits  will  be  assessed  as  of  the  time 
when  that  verdict  is  returned,  but  the  property  own¬ 
ers  whose  land  is  taken  from  him  will  only  receive  in 
payment  for  it  the  value  as  of  November  10,  1919. 
Changes  and  improvements  in  the  locality  in  the  mean¬ 
time,  growth  of  the  community,  improvements  and  de¬ 
velopments,  may  be  and  in  all  probability  will  be  such 
and  to  such  an  extent  that  the  values  will  have  greatly 
increased — perhaps  have  doubled,  trebled,  or  even  be 
ten  or  a  hundred  times  those  of  November  10,  1919, 
yet  it  is  only  the  old  value  which  the  proper  owners 
will  receive.  Whether  the  values  now  are  or  they  will 
then  be  the  same  as  in  November,  1919,  the  Court  of 
course  cannot  say.  All  that  it  can  say,  and  must  say, 
in  the  premises,  is,  that  the  values  as  of  November  10, 
1918,  constitute  no  criterion  by  which  to  determine 
the  value  even  today,  much  less  at  an  unknown  future 
date  when  the  benefit  assessment  may  be  returned. 

This  is  not  justice.  It  is  not  law.  It  is  the  taking 
of  private  property  for  public  use  without  just  com¬ 
pensation.  It  is  contrary  to  the  spirit  of  our  institu¬ 
tions  and  to  the  decisions  of  the  courts.  Potomac  Elec¬ 
tric  Power  Company  vs.  Public  Utilities  Commission, 
51  App.  D.  C.  77,  79;  Minnesota  Rate  Cases,  230  U.  S. 
434. 

“The  benefits,  as  well  as  the  damages  to  be  taken 
into  consideration,  are  to  be  estimated  as  of  the  date 
of  such  appropriation.,,  Bauman  vs.  Ross,  167,  U.  S. 
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548,  587 ;  American  Security  and  Trust  Company  vs. 
Rudolph,  38  App.  D.  C.  32,  42-3. 

It  is  futile  to  consider  here  whether  or  not  this  or¬ 
der  is  in  accordance  with  the  strict  letter  of  the  statute 
in  the  premises;  and  this,  not  only  because  the  spirit 
is  as  much  as  part  of  the  statute  as  its  letter,  In  re 
Cahn,  Belt  &  Co.,  27  App.  D.  C.  173,  181,  but  also  be¬ 
cause  even  if  the  statute  admits  of  no  other  construc¬ 
tion,  it  would  be  invalid  as  an  invasion  of  constitu¬ 
tional  rights  and  guaranties  of  property  rights. 

Consequently,  even  though  this  court  should  differ 
with  the  trial  court  and  consider  that  an  error  was 
committed  in  dismissing  the  petition  and  should  also 
hold  that  no  one  of  the  other  numerous  positions  taken 
by  us  in  this  brief  is  sound,  yet,  nevertheless,  in  re¬ 
versing  the  judgment  appealed  from  and  remanding 
the  cause  for  a  new  trial,  the  order  so  doing  must  of 
necessity  require  the  retrial  of  the  entire  cause,  dam¬ 
ages  as  well  as  benefits. 


xrv 

The  court  should  have  instructed  the  jury  that  the 
fair  market  value  of  the  particular  lands  was  to  be  de¬ 
termined  regardless  of  the  ownership  of  the  adjacent 
or  contiguous  lands  not  to  be  acquired. 

A  prayer  to  this  effect  was  requested  by  the  prop¬ 
erty  owners  and  was  denied  by  the  court,  with  excep¬ 
tion  duly  allowed  (Rec.  p.  361-2).  By  reference  to 
the  condemnation  petition  and  plat,  it  will  be  observed 
that  the  lands  sought  to  be  condemned  consist  of  strips 
on  the  south  side  of  Bennings  Road,  12  feet  wide,  and 
on  the  north  side  of  that  road  approximately  36  feet 
wide  taken  off  the  front  of  the  various  parcels,  leav- 
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ing  in  each  instance  parcels,  from  which  the  strips 
have  been  taken,  in  the  ownership  of  persons  from 
whom  they  are  so  taken.  It  was  in  the  trial  court 
and  is  here  the  contention  of  the  property  owners  that 
when  the  Government  takes  their  land,  they  are  en¬ 
titled  to  receive  in  compensation  therefor  the  actual 
value  of  the  lands  so  taken  from  them,  and  that  the 
fact  that  they  own  other  contiguous  land  is  not  a 
proper  subject  for  consideration  in  determining  the 
matter  of  damages,  however  appropriate  the  consid¬ 
eration  may  be  in  connection  with  the  matter  of  ben¬ 
efits. 

Suppose  it  had  happened  that  each  of  these  strips 
was  in  an  ownership  different  and  distinct  from  that 
of  the  land  contiguous  thereto.  The  jury  would  have 
been  compelled  to  award  to  the  owner  of  such  strip  the 
actual  value  thereof  in  the  market.  Of  course,  if  the 
ownership  of  the  adjacent  land  by  the  same  party  hap¬ 
pens  to  increase  the  value  of  the  strip,  the  owner 
would  be  entitled  thereto  upon  the  elementary  princi¬ 
ple  that  he  is  entitled  to  receive  the  fair  market  value 
of  the  property  for  the  most  valuable  use  or  uses  to 
which  it  may  be  lawfully  put  (Boom  Co.  v.  Patterson, 
98  U.  S.  403;  Simpson  v.  Shepard,  230  U.  S.  451; 
United  States  v.  Chandler-Dunbar  Water  Power  Co., 
229  U.  S.  77),  but  if  combining  the  strip  to  be  con¬ 
demned  with  other  adjacent  land  decreases  the  value 
of  the  strip,  the  owner  is  not  to  be  limited  to  such  de¬ 
creased  value.  Yet  that  is  what  the  court  in  effect 
required  the  jury  to  do  by  refusing  to  give  the  re¬ 
quested  instruction,  and  it  is  what  the  jury  did  in  this 
case. 

It  hardly  seems  necessary  to  elaborate  further  upon 
this  point,  and  the  soundness  of  our  position  is  well 
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demonstrated  by  reflecting  for  a  moment  that  an  en¬ 
tire  parcel  being  in  the  ownership  of  the  owner  thereof, 
he  is  perfectly  free  to  cut  off  the  front  12  or  36  feet  and 
sell  it  if  he  chooses  to  whomsoever  he  desires,  and  of 
course  in  doing  so  he  would  obtain  the  full  value 
thereof  regardless  of  any  other  holdings  or  ownership 
in  the  neighborhood,  contiguous  or  otherwise. 

The  only  course  of  argument  in  support  of  the  ac¬ 
tion  of  the  trial  court  in  denying  this  requested  in¬ 
struction  is  found  in  the  language  of  the  Supreme 
Court  of  the  United  States,  in  Bauman  vs.  Ross,  167 
U.  S.  548,  574-5 : 

“Consequently,  when  part  only  of  a  parcel  of 
land  is  taken  for  a  highway,  the  value  of  that  part 
is  not  the  sole  measure  of  the  compensation  or 
damages  to  be  paid  to  the  owner;  but  the  inci¬ 
dental  injury  or  benefit  to  the  part  not  taken  is  also 
to  be  considered.  When  the  part  not  taken  is  left 
in  such  shape  or  condition,  as  to  be  in  itself  of  less 
value  than  before,  the  owner  is  entitled  to  addi¬ 
tional  damages  on  that  account.  When,  on  the 
other  hand,  the  part  which  he  retains  is  specially 
and  directly  increased  in  value  by  the  public  im¬ 
provement,  the  damages  to  the  whole  parcel  bv  the 
appropriation  of  part  of  it  are  lessened.  If,  for 
example,  by  the  widening  of  a  street,  the  part 
which  lies  next  the  street,  being  the  most  valuable 
part  of  the  land,  is  taken  for  the  public  use,  and 
what  was  before  in  the  rear  becomes  the  front 
part,  and  upon  a  wider  street,  and  thereby  of 
greater  value  than  the  whole  was  before,  it  is 
neither  just  in  itself,  nor  required  by  the  Consti¬ 
tution,  that  the  owner  should  be  entitled  both  to 
receive  the  full  value  of  the  part  taken,  considered 
as  front  land,  and  to  retain  the  increase  in  value 
of  the  back  land,  which  has  been  made  front  land 
by  the  same  taking’ 9 
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Indeed,  it  was  upon  this  line  of  reasoning  that  the 
trial  court  did  base  its  ruling,  but  that  reasoning  as 
applied  to  the  present  case  is  fallacious,  because  here 
we  are  acting  under  a  very  different  statute  wThich  in 
terms  forbids  the  procedure  followed  in  the  court  be- 
low.  The  Supreme  Court  in  Bauman  vs.  Ross  was 
dealing  with  the  question,  simply,  whether  benefit  as¬ 
sessments  could  lawfully  be  made.  Here,  the  only 
question  is,  whether  when  Congress  says  they  must  be 
made  in  one  wav  and  cannot  be  made  in  another,  can 
they  be  lawfully  made  in  the  prohibited  way? 

The  Code,  Sec.  491f,  specifically  and  in  plain  terms, 
directs  that  “if  part  only  of  any  lot,  piece  or  parcel  of 
ground,  is  to  be  condemned,  THE  JURY,  IN  DETER¬ 
MINING  ITS  VALUE,  SHALL  NOT  TAKE  INTO 
CONSIDERATION  ANY  BENEFITS  that  may  ac¬ 
crue  to  the  remainder  thereof,”  but  it  shall  consider 
such  benefits  in  determining  the  benefit  assessment  to 
be  made. 

Not  only  did  the  court  refuse  the  instructions  re¬ 
quested  by  the  property  owners,  but,  in  the  face  of 
their  specific  objection,  it  granted  a  prayer  offered 
by  the  petitioners  which,  in  terms,  invited  the  jury  to 
ignore  the  statutory  mandate  just  quoted.  At  the  re¬ 
quest  of  the  petitioners,  the  court  granted  their  sec¬ 
ond  prayer  in  the  following  language: 

“Where  a  part  only  of  any  parcel  of  land  is  to 
be  taken  the  measure  of  damages  for  and  in  re¬ 
spect  thereof  is  the  difference  between  the  fair 
market  value  of  the  whole  parcel  and  the  fair  mar¬ 
ket  value  of  what  will  remain  after  the  part  to  be 
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condemned  is  taken ;  and  the  damages  are  to  be  es¬ 
timated  upon  the  assumption  that  in  each  case  the 
remainder  of  the  parcel  will  be  put  to  the  most 
economical  or  advantageous  use  it  is  susceptible 
of ;  but  in  determining  the  value  of  what  will  re¬ 
main  the  jury  shall  not  take  into  consideration  any 
benefits  that  may  accrue  thereto  from  the  widen¬ 
ing  of  Benning  Road  but  such  benefits  should  be 
considered  by  the  jury  in  determining  what  assess¬ 
ment,  if  any,  shall  be  made  or  levied  against  such 
part  of  such  lot,  piece  or  parcel  of  land  as  may  not 
be  taken/  ’  (Rec.,  p.  362.) 

This  prayer  was  granted  over  express  objection  of 
the  property  owners,  “that  it  confuses  the  distinction 
which  the  statute  requires  to  be  preserved  between 
damages  and  benefits/  ’  in  violation  of  Sec.  491f  of 
the  Code,  just  quoted. 

Even  had  the  property  owners  not  made  their  ob¬ 
jection  to  the  petitioners’  instruction  No.  2,  and  even 
had  they  not  requested  the  prayer  now  under  consid¬ 
eration,  it  was  nevertheless  the  duty  of  the  trial  court, 
of  its  own  motion,  to  see  to  it  that  the  jury  were  duly 
instructed  not  to  take  into  consideration  benefits  in 
determining  damages,  for  this  court,  in  Lynchburg  In¬ 
vestment  Corp.,  et  al.  vs.  Rudolph,  et  al.,  40  App.  D. 
C.  127,  in  speaking  of  an  identical  situation  in  con¬ 
nection  with  another  clause  of  this  very  same  stat¬ 
ute,  said: 

“It  is  no  answer  that  appellants  did  not  re¬ 
quest  this  instruction.  It  was  the  duty  of  the  Court 
to  follow  the  plain  mandate  of  the  law.” 

We  respectfully  submit,  therefore,  that  the  learned 
trial  Justice  who  sat  in  the  third  jury  hearing  for  the 


assessment  of  benefits  committed  no  ^rror  in  dismiss¬ 
ing  the  petition,  and  that  his  decision  upon  the  grounds 
upon  which  he  placed  it  was  entirely  correct.  Indeed, 
as  we  have  seen,  there  were  other  and  additional 
grounds  supporting  his  action  upon  the  record  as  pre¬ 
sented  to  him  at  that  very  hearing. 

We  also  submit  that  the  learned  Chief  Justice  of  the 
trial  court,  who  sat  throughout  all  of  the  earlier  stages 
of  the  case,  committed  grave  and  serious  error  in  nu¬ 
merous  particulars,  as  hereinbefore  stated,  perhaps 
explained  but  not  excused  by  approaching  the  case  with 
the  idea  that  “this  is  a  proceeding  in  which  we  can 
through  into  the  wastebasket  all  rules  of  ordinary  legal 
procedure.’ ’  (Rec.  p.  336.) 

We  further  submit  that  each  one  of  these  errors 
would  have  required  a  reversal  of  an  order  confirming 
any  verdict  in  the  case,  and  that  each  of  them  is  suffi¬ 
cient  to  support  the  dismissal  of  the  petition.  ' 

Respectfully  submitted,  ' 

W.  C.  Sullivan, 
Attorney  for  Appellees. 


